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LETTER FROM THE EDITORS

Welcome to the second edition of Aletheia— a student-led, peer-reviewed journal show-
casing written works from students in McMaster’s Arts & Science program. In this edition, we
are excited to share a diverse array of papers written in Arts & Science courses from the Fall 2020
term, which were reviewed carefully this semester by our team of Peer Reviewers.

The theme for this edition of the journal is ‘Justice and Democracy.’ In the Arts & Science
program, we are encouraged to critically engage with current world issues by analyzing injustices,
unpacking ‘democracy’ in theory and practice, and discussing opportunities for change. Works
featured in this journal touch on discrimination in the healthcare system, the danger of nationalist

ideologies, as well as the legacies of colonization — specifically, land dispossession, education is-
sues, oppressive legal systems, and food insecurity. The journal concludes with three essays which
take a creative analytical approach to examine themes of justice and democracy using texts from

‘Literature’—a third-year Arts & Science course taught by director Dr. Jean Wilson.

On a more personal note, it has been a pleasure to get this journal off of the ground this
year alongside our Editors-in-training Zahra Panju and Oishee Ghosh. While this year has certain-
ly been different, we are proud that A/etheia was able to bring some of the Arts & Science commu-
nity together during our time away from campus. It was very exciting to read the impressive work
of authors, and to witness the reciprocal learning and passionate exchange of ideas which took
place during the peer review process. After completing four years of the Arts & Science program,
we know how valuable it is to continue the learning process outside of the classroom with our
peers, so we hope that this initiative continues to allow students to do so for years to come.

To the authors involved in this edition, thank you for your openness to feedback and pa-
tience throughout the review process. To the Peer Reviewers, thank you for taking the time to pro-
vide such thorough and thoughtful revisions during the busiest times of the school year. And we
remain so grateful for the creativity and dedication of our graphics team in putting this publication
together.

Next year, the journal will continue under the guidance of three Editors-in-Chief: Zahra
Panju, Oishee Ghosh, and Micah Maerov. Also on the Editorial Board will be Vanessa Natareno,
who will serve as Managing Editor. We are very excited to see where the new Editorial Board
takes the journal next school year, and to witness the evolution and continuation of Aletheia for
years to come. We highly encourage students who are interested in getting involved to apply for a
review position next fall, or to submit your work in the 2021/2022 school year.

It has been a highlight of our undergraduate years to bring Aletheia to the Arts & Science
community. While we will miss the interdisciplinary and collaborative learning that we have
enjoyed over these past four years, we look forward to staying connected to the work of Arts &
Science students after graduation by reading future editions of Aletheia!

Thank you for taking the time to check out the journal. We hope you enjoy it!

Sincerely,

Anand Sergeant and Rhea Murti
Editors-in-Chief

April 2021 ‘ A Aletheia
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LAND ETHICS IN CONFLICT

YaoYao MacLean

Arts & Science 1C03: Global Challenges

magine you find out one day that

a mining company has staked land

that your ancestors have always

traditionally lived on for mining.

That is, the company has marked
out an area on your land for mining and suc-
cessfully applied for an exploration permit.
Imagine also that this mining goes against
your traditional values. How might you re-
spond? Recently, such conflict has surged
over mineral extraction in Ontario. The case
of Ardoch Algonquin First Nation (AAFN)
v. Frontenac Corp. illustrates the key dis-
agreements.

The AAFN are an Anishinabek com-
munity who have traditionally occupied the
Madawaska, Mississippi, and Rideau water-
sheds.! Their people have lived alongside
the Ottawa River for thousands of years,
attuned to the ebbs and flows of the land.?
In 2007, AAFN were notified that Frontenac
Corp. had staked their traditional, unceded
lands for uranium mining.> AAFN saw this
development as unlawful, and protestors
soon blocked access to the staked area, Shar-
bot lake.* According to AAFN co-chief Paula
Sherman, the Ontario government lacked the
jurisdiction to lease an exploration permit on
traditional Algonquin land, and furthermore,
the uranium exploration went against Algon-

1 AAFN, www.aafna.ca

2 Ibid.

3 Gerry, “High-stakes battle”
4 Ibid.

A

quin Law.® Frontenac Corp., a mining compa-
ny, filed an injunction with the Ontario Superi-
or Court calling for the removal of protesters.®
AAFN chose not to participate in injunction
proceedings—they viewed the conflict as
being between themselves and the Ontario
government, explaining that “the provincial
government did not fulfill its duty to consult
[them] about an exploration project that it had
approved.”” The court granted the injunction,
which AAFN disregarded, causing Fronte-
nac Corp. to initiate civil contempt proceed-
ings.® The civil contempt application sparked
a twelve week negotiation, which failed;
AAFN walked away. In an interview, Chief
Sherman explained AAFN’s frustration:

Ontario insisted that the talks
should begin from the point of
view that staking had already
occurred and the only thing
that needed to be discussed was
where the hold would be . . .
From our position, this was not
consultation at all.’

Frontenac thus resumed its contempt mo-
tion. Ontario found AAFN defendants
guilty of disobeying court rule and sen-

5 McCarney, “Indigenous Jurisdiction,” 92.
6 Gerry, “High-stakes battle”
7 McCarney, “Indigenous Jurisdiction,” 92.
8 Gerry, “High-stakes battle”
9 McCarney, “Indigenous Jurisdiction” 97.
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tenced the co-chiefs to six months in jail.'

Hence, Ontario’s “non-recognition”"!
of AAFN’s legitimacy played a key role in
escalating the conflict. Throughout, AAFN
objected by citing Algonquin law, but these
objections were not recognized and ultimate-
ly deemed criminal by the government. The
Ontario government’s non-recognition of
Algonquin law stems from the land eth-
ic underlying its land-use laws. On-
tario’s land ethic, I argue, is funda-
mentally at odds with that of the land
ethic underlying Algonquin land-use laws.

I follow legal scholar Estair Van Wag-
ner in my definition of “land-use law” as the
“regimes that govern how land can be owned,
used, and managed.”'? [ draw on the work of
Aaron Mills, an Anishinaabe legal scholar,
to support my notion of a land ethic that un-
derlies a system of laws. Mills speaks of the
“lifeworlds” beneath all laws. “Lifeworld”
is “the ontological, epistemological, and
cosmological framework through which the
world appears to a people.”’® He argues that
society upholds this value-imbuing frame-
work through its legal system, and thus life-
worlds underly all law, not just the laws of
the Indigenous peoples.* 1 use Mills” “life-
worlds” theory to justify my search for the
underlying land ethic, or “land lifeworld,”
implied by the land- use laws of the Ardoch
Algonquin and the Ontario government.

10 Gerry, “High-stakes battle”

11 I borrow the term “non-recognition” from An-
ishinaabe scholar John Barrows, who uses it in his
book Canada’s Indigenous Constitution to refer to the
Canadian government’s history of ignoring the laws
of the Indigenous peoples.

12 Van Wagner, “The Place of Private Property,” 17.
13 Mills, “The Lifeworlds of Law;” 850, né.

14 Ibid., 855

A

Ardoch Algonquin:
Minopimadiziwin

The Ardoch Algonquin are peo-
ple in the Anishinaabe family, so to un-
derstand the land ethic underlying Ar-
doch Algonquin land-use law, 1 first
situate their law within Anishinabek law.
John Borrows distinguishes between “sacred”
and “natural” Anishinabek law. According to
Borrows, “sacred law” describes those prac-
tices that emanate from creation stories.'” Sa-
cred laws are afforded the “highest respect”
in the Anishinabek legal order, as “they
contain instructions about how all beings
should relate to specific territories.”'*Con-
versely, practices that come from “observa-
tion of the physical world” fall under “nat-
ural law.”!” Borrows ascribes great weight
to natural law as well, pointing to the seri-
ous repercussions of breaching natural law:

Ifthe Anishinabek do not honour
and respect their promises,
relations and environments, the
eventual consequence is that
these resources will disappear.
When these resources are gone,
no matter what they are, the
people will no longer be able to
sustain themselves.'®

Although the two laws seem distinct,
they are not mutually exclusive. Some of
AAFN’s principles emerge from both. For
instance, the principle of minopimadiziwin,
which guided AAFN during the uranium con-
flict, relies on both natural and sacred law."

15 Borrows, Canada s Indigenous Constitution, 45.
16 Ibid., 46.

17 Ibid., 50

18 Barrows, Recovering Canada, 20.

19 McCarney, “Indigenous Jurisdiction,” 69.
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It draws from natural law because it advo-
cates for the creation of a reciprocal relation-
ship with the land to “achieve balance with
nature.”” One retired AAFN chief demon-
strates minopimadiziwin’s natural basis:

You can learn a lot about how
to treat the land and the water
by watching the beaver. They
know how to create balance
around them. Even though they
cut down trees and flood some
of the landscape, their presence
in the forest creates balance,
harmony, and abundance for
a great variety of both water
and land species, giving us a
model for how to act within our
homeland.?!

Yet minopimadiziwin also stems from
sacred law, which Robert Lovelace, elect-
ed co-chief of AAFN, demonstrates. Love-
lace argues that minopimadiziwin emerged
from the Ardoch Algonquin creation story,
in which all beings “were created here to
carry out particular and specific responsibil-
ities, and we cannot interfere with them.”??
Since it is both natural and sacred, then under
Borrows’  framework, minopimadiziwin
invokes the highest respect and plac-
es the greatest duty on its followers.

Mills observes that “for Indigenous
peoples, lifeworld is law.”? That is, for In-
digenous peoples, their code of ethics serves
also as their code of law. Thus, the princi-

20 Sioui and McLeman, “Asserting Minopimadiz-
iwin,” 365.

21 Ibid. 364

22 Koschade and Peters, “Algonquin Notions of
Jurisdiction,” 9.

23 Mills, “The Lifeworlds of Law;” 857
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ple of minopimadiziwin is both a law and a
land ethic. AAFN co-chief Paula Sherman
even translates it as “living the Good life.”**
Ardoch Algonquin land-use law is therefore
a land ethic that requires “living the Good
life,” or in other words, requires living in re-
spectful balance with all created beings, hu-
man and beyond-human, that make up the
sacred community.” In the lifeworld of mi-
nopimadiziwin, the ‘land’ is not an object to
be used for human ends, but a member of the
community who demands the highest respect.

Underlying Land Ethic of Ontario Land-
Use Law

While Anishinabek law is a land ethic,
Ontario law attempts to appear morally neu-
tral, so its connection to a land ethic is not
as explicit. According to Van Wagner, Ontario
follows land-use law that prioritizes an “own-
ership relation” to land as property.?® The pri-
oritization of land as property reflects an un-
derlying land ethic that can be traced back to
the origins of Anglo-Canadian property law.

Canadian property law is “grounded in
the English system of property ownership.”?’
Bruce Ziff argues that British loyalists who
settled in upper Canada adopted English
property law because of a “resolute confi-
dence in the superiority of English political
institutions.”?® English property law, in turn,
was heavily shaped by the Enclosure Acts.
These were legal processes whereby previ-
ously common land became private prop-
erty.” Scholar Margaret Davies argues that

24 McCarney, “The Indigenous Jurisdiction,” 71.

25 Ibid.

26 Van Wagner, “The Place of Private Property”

27 Smit and Valiante, Public Interest, Private Property,
9.

28 Zift, “Warm Reception,” 113.

29 Neeson, Commoners.: Common Right.

Aletheia



Enclosure Acts were grounded in Lockean
property theory.*® Hence Locke’s theoretical
justification of enclosure contains a found-
ing land ethic of Canadian property law.

Locke provides a theoretical grounding
for property in chapter five, book II of his 7wo
Treatises on Government. He begins by noting
that since “every man has a ‘property’ in his
own ‘person’ . .. The ‘labour’ of his body . . .
[is] properly his.”*! From this, Locke deduces,
“whatsoever, then, he removes out of the state
that Nature hath provided and left it in, he
hath mixed his labour with it . . . and thereby
makes it his property.”** Before this process,
1.e., while still common, the land has no val-
ue: “. .. labour makes the far greatest part of
the value [emphasis from original] of things
we enjoy in this World: And the ground which
produces the materials, is scarce to be reckon’d
in.”* For Locke, not only is uncultivated land
worthless, but cultivating land is a God-given
right. God meant humans to use land for “the
greatest conveniences of life they were capa-
ble to draw from it . . . He gave it to the use of
the industrious.”* Land, according to Locke,
exists to be exploited, and thus ought to be
made into property through industrious labour.

The ARA’s purpose is “to provide for
the management of the aggregate resources
of Ontario.”* “Aggregate” refers to rocks and
minerals.’® The Act defines “management” as
the “identification, orderly development and
protection of the aggregate resources of Ontar-
10.”%” The ARA’s use of the word “protection”

30 Davies, Property, 88

31 Locke, Two Treatises II, para. 26.
32 Ibid., para. 26.

33 Ibid., para. 42.

34 Ibid., para. 33.

35 Aggregate Resources Act, s 2.

36 Ibid., s 1.

37 Ibid.
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seems at first ambiguous. “Protection” of ag-
gregate resources could mean either the envi-
ronmental conservation of aggregate resourc-
es, or the protection of aggregate resources
from any activity that would hinder develop-
ment. The latter is most likely the intended
meaning, as it aligns with the ARA’s devel-
opment-centered interpretation of “protec-
tion,” so centered because it must align with
the PPS. Thus, the ARA’s definition of “man-
agement” regarding aggregate resources, and
subsequently its interpretation of “protec-
tion,” prioritizes an exploitative relation with
land, perpetuating the Lockean land ethic.

Carter-Whitney and Duncan argue that
the Ontario Mining Act sets up a “free-entry
system” driven by the prospector, someone
who searches for mineral deposits.*® They
note four main characteristics of the Act:

(1) Right of prospectors to enter lands con-
taining Crown-owned minerals;

(2) Right of prospectors to acquire mineral
exploration rights;

(3) Exclusive right of claim holder to carry
out further exploration within claimed area;
(4) Right of claim holder to obtain mining
lease.®

Noticeably absent from the Act is any con-
sideration for the rights of other significant
parties—Ilike the Indigenous peoples as stew-
ards of the land, or the land itself—in mining
decisions. This prioritization of prospector
rights aligns with Locke’s theory of the le-
gitimate ownership of land being justified by
industrious labour. The view of land as prop-
erty for exploitation is further evidenced by
the exemption of mining activities from On-

38 Carter-Whitney, “Balancing Needs,” 2.
39 Ibid.,, 2.

Aletheia
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tario’s Environmental Assessment Act.*
Not including mining activity within the
EAA implies Ontario views land as un-
worthy of environmental protection, and
therefore not valuable in and of itself.

All land-use decisions in Ontar-
10 must be consistent with the Provincial
Policy Statement (PPS). Policy 2.5.2.1
states: “Demonstration of need for min-
eral aggregate resources, including any
type of supply/demand analysis, shall not
be required.”*! Because justification of
the need for minerals, and therefore also
development, is not required, extraction
becomes the default land use put for-
ward by the PPS. Extraction is, in other
words, a land-use ‘good’ within the PPS.

Policy 2.5.2.4 of the PPS states:
“Mineral aggregate operations shall be
protected from development and activities
that would preclude or hinder their expan-
sion.”* As noted above, the ARA articu-
lates its purpose as being to “protect” ag-
gregate resources. Policy 2.5.2.4 clarifies
exactly what that protection of resources
entails. Protection is not for the sustain-
ability of the resources; it is for the sustain-
ability of always-expanding development.
The land ethic implied by the PPS conveys
a duty to ensure that the “good” land-use,
i.e. development, is allowed to flourish.

Yet the PPS is not so straightfor-
wardly Lockean as the above policies
would imply; the Wise Use section of the
PPS appears to make space for ecologi-
cally protective land-use. Policy 2.1.5.e,
which deals with “natural heritage”—de-
fined as “the long term ecological function
and biodiversity of natural heritage sys-

40 Ibid., 12.
41 Provicial Policy Statement 2014, 2.5.2.1.
42 Provincial Policy Statement 2014, 2.5.2.4
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tems”’ formed in “settlement areas, rural ar-
eas, and prime agricultural areas”—declares
“Development and site alteration shall not be
permitted in significant areas [emphasis in
original].”* However, closer examination of
the term “significant” reveals that this gesture
toward stewardship is empty. The PPS defines
a “significant area” as “an area identified as
provincially significant by the Ontario Min-
istry of Natural Resources using evaluation
procedures established by the Province, as
amended from time to time.”* Unlike pri-
or sections of the PPS that demand mineral
resources be protected for development, the
Wise Use section has loop-hole terms like
“significant” that permit the Ontario govern-
ment to amend its evaluations at will. This
implies a land ethic in which the good of
extraction is absolute, whereas the good of
stewardship 1s contingent upon interpretation.

The Role of Opposing Land Ethics
in the Land-Use Conflict

Returning to the case of AAFN v. Fron-
tenac corp., the actions of the Ontario govern-
ment and AAFN align with their respective
land ethics. The principle of minopimadiziwin
gives its followers the sacred duty to main-
tain respectful relations with all beings in the
community, including the environment. As
articulated by AAFN’s leaders, minopimadiz-
iwin guided their actions throughout the case.
After consulting Algonquin law, AAFN con-
cluded that uranium exploration was unlaw-
ful.*® AAFN’s refusal to disband their block-
ade indicated their absolute stance against
any action that opposed minopimadiziwin,
the fundamental land lifeworld that underlies
the highest governing principle of their laws.

43 Ibid., 2.1.5.e
44 Ibid., 6.0.
45 McCarney, “Indigenous Jurisdiction,” 92.
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AAFN withdrew from negotiations because of
their absolutism—they would not be swayed
from their lawful duty.*® During Chief Love-
lace’s testimony in the contempt proceedings,
he invoked Algonquin law: “I want to obey
Canadian law but Algonquin law instructs me
that  must preserve Creation.  must follow Al-
gonquin law.”*"Lovelace’s testimony captures
how opposing land ethics underlying land-use
laws lead to conflict in land-use decisions.

During the second stage of injunction
proceedings, the judge must decide whether
the plaintiff would suffer irreparable harm if
the injunction were not granted.*® Judge Cun-
ningham ruled that irreparable harm would
be suffered by Frontenac Corp., justifying his
decision as follows: “The interference with
property rights such as the current blockade
and associated trespass . . . by its very na-
ture, gives rise to irreparable harm . . . [W]
ithout injunctive relief the plaintiff will be
out of business.” Judge Cunningham thus
viewed harm to property rights which hin-
der economic growth as constituting grave
harm. His decision aligns with the Lockean
land ethic, where property is justified by
industrious labour on the land so any hin-
drance to the fruits of labour, namely eco-
nomic profit, would constitute grave harm.

The third stage of injunction proceed-
ings is the balance of convenience, wherein
the judge must weigh the harms and benefits
suffered by both parties. Here, Judge Cunning-
ham’s actions also reflected the Lockean land
ethic. He determined that the financial harm
Frontenac would suffer if the injunction were
not granted was the only harm worth consid-
ering. He justified his conclusion thusly: “I

46 Ibid., 62

47 Harries, “Leader Jailed.”

48 Smitherman and Pratt, “Canada: First Nation
Blockade”

49 Ibid.
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cannot imagine any situation where the illegal
blockading of access to someone who has a
legal right of entry would ever be justified.”*

Judge Cunningham could only recog-
nize the injustice done to the property rights,
in this case legal right of entry, of the permit
holder; he could not recognize the legitimate
existence of more-than-ownership relations
to the land, such as AAFN’s sacred steward-
ship duty to their unceded lands. As Judge
Cunningham stated: “There is precious little
evidence of potential adverse effects upon the
traditional practices. .. There is virtually noth-
ing on the record before me.””! His non-recog-
nition aligns with the Lockean theory of prop-
erty, where the only legitimate land relation
is that of economically productive exploita-
tion, without which the land is worthless. The
Anglo- Canadian, Lockean-influenced land
ethic—which shapes the legal framework
Judge Cunningham used to make this land
rights decision—favours industry and profit
over sacred stewardship and the intrinsic val-
ue of land. Consequently, he could not rec-
ognize the irreparable harm done to AAFN.

Implications

The results of AAFN v. Frontenac corp.
demonstrate the need for just negotiation in
land- conflicts between Indigenous peoples
and the Ontario government. The Ontar-
10 government must broaden its conception
of appropriate land-use—beyond owner-
ship-exploitative relations—to recognize the
legitimacy of holding a reciprocal relation-
ship with Nature. As an intrinsically valuable
member of the community, Nature deserves
the highest respect; this respect manifests as
rights in the legal system. Though such amove
may seem difficult, there have been some

50 Ibid.
51 Ibid
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encouraging steps made in New Zealand,
where the Whanganui River is a legal person
with trustees from the Whanganui iwi.>?
However, asserting that Ontario rec-
ognize the natural world as an intrinsically
valuable member of the justice community
with rights gives rise to difficulties, both the-
oretical and practical. On a theoretical level,
many justice theorists object to the plausibil-
ity of conceptualizing Nature as a member of
the community of justice, since Nature does
not satisfy membership requirements. John
Rawls defined justice as the principle gov-
erning how to best distribute goods in soci-
ety.”® He argued it was incomprehensible to
extend the notion of justice to ecosystems,
as we cannot “extend the contract doctrine
so as to include them in a natural way.”>*
Even if we can see land as deserving of
rights, untenable consequences follow when
we consider pragmatic land-uses like harvest-
ing land for energy. If the land is intrinsically
valuable, that is, if its value stems not from
its usefulness to humans but from its own be-
ing, and is thus inherently worthy of respect,
then it follows that it has an absolutely in-
alienable right to joyfully continue “being”
in the fullest. Such being would supersede all
human energy-harvesting needs, as harvest-
ing would necessarily diminish the flourish-
ing of the land’s being. This is clearly absurd.
I would argue that the issue is one of de-
gree. Humans can ethically violate the land’s
inalienable right to flourish, but only when
people’s inalienable right to life requires it.
Furthermore, even under those extenuating
conditions, humans must recognize the land
has a right to flourish and in harvesting energy
we are violating that right. Additionally, we

52 Van Wagner, “The Place of Private Property,” 381.
53 Rawls, 4 Theory of Justice, 9-10.
54 Ibid: 512.
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should strive to harvest energy as respectfully
as possible, that is, to give back to the land after
harvesting. One might object to this response,
arguing that prioritizing humanity’s right to life
when it conflicts with the land’s right to flour-
ish contradicts my original position on Nature’s
intrinsic value. I would counter by pointing out
that human interests are usually best served
when the land is permitted to flourish, so in re-
ality a situation where the two conflict is rare.

Recent scholarship on Environmental
Justice has begun to address the theoretical is-
sue. Originally concerned with the distribution
of environmental harms among persons, schol-
ars like Martha Nussbaum have expanded the
domain of environmental justice from a mere
distributive approach to a broader capabilities
approach.” A just action is no longer merely
one that distributes goods fairly amongst per-
sons, but one that ensures the realization of
the capacities necessary for individuals to lead
fulfilling lives. Theorists have noted that the
concept of fully actualized potential can be ex-
tended from a person to an ecosystem, and have
used the capabilities approach to help shift from
an anthropocentric understanding of justice to
one that extends to the beyond- human world.>

This shift aligns with Anishinaabe schol-
arship on justice, which “considers relation-
ships not only among people but also among
all our relations.”’ As Anishinaabe legal schol-
ar Deborah McGregor explains: “It is about
justice for all beings of Creation, not only be-
cause threats to their existence threaten ours,
but because from an Aboriginal perspective
justice among beings of Creation is life-affirm-
ing.”® I would add that it is not only life-af-
firming, but crucial in the age of unprecedent-
ed threats to the sustainability of the planet.

55 Scholsberg, Defining Environmental Justice, 32.
56 Ibid.

57 McGregor, Honouring Our Relations, 28.

58 Ibid., 27.
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BAD BLOOD: THE CONDITIONS OF THE BLOOD BAN
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Introduction

have bad blood. Every few weeks,

Canadian Blood Services (CBS)

sends me an email asking me to

donate blood. However, CBS also

tells me that because I love those

that I do, I am ineligible to actually
donate. In Canada, men who have sex withmen
(MSM) are not allowed to donate blood until
three months after their last sexual encounter
in order “to protect the blood supply from
HIV” (Canadian Blood Services, n.d.-b). This
regulation, however, was originally a lifelong
ban. Previously, any man who had had sex
with another man after 1977 could never
donate blood (Canadian Blood Services,
n.d.-b). This policy came to be known as
the Blood Ban, and many have come to call
it homophobic and discriminatory. Even
though blood from all donors gets tested for
HIV, very specific groups of people cannot
give blood. Here, the gay man’s identity is
profiled and systemically excluded. Rather
than focusing on excluding individuals whose
behaviours—such as having unprotected
sex—may lead to a positive HIV infection,
individuals’ identities are being targeted. As a
gay man who has been excluded from giving
blood on the premise that my blood could
be tainted or impure, I have a personal and
vested interest in this topic. I have always
questioned why and how the Blood Ban came
into prominence as well as the conditions that
have allowed it to not only exist, but survive

A

and thrive in Canada.

Three main conditions contribute to
the survival of the Blood Ban: 1) histories
of homophobia and stigma, 2) irrational
fear of possible HIV transmission, and 3)
the delegitimization of citizenship for those
wishing to be altruistic. These conditions
have survived and thrived throughout
Canada’s history of blood donation and HIV/
AIDS. Furthermore, they allow CBS to
rationalize and normalize the existence of
this discriminatory policy. They legitimize
irrational concerns of those fearful of
contracting HIV/AIDS, perpetuate systemic
discrimination, further marginalize the
LGBTQ+ community, and are responsible
for the creation of the Blood Ban. All three
act both independently and in cooperation
with one another to perpetuate the existence,
survival, and thriving of the Blood Ban.

I. Histories of Homophobia and Stigma

The first cases of HIV/AIDS in North
America were discovered in five young
homosexual men in Los Angeles in 1981
(CDC, 1981). Immediately, the public
associated this new and scary disease with
homosexuality. After additional clusters of
homosexual men were diagnosed with a
never-before-seen disease in the following
year, professionals assigned HIV/AIDS
the name Gay-Related Immune Deficiency
(GRID) (Stulberg & Smith, 1988). The
nomenclature itself was homophobic—it
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equated an infectious disease with being
gay, even though an insufficient amount
of time, energy, and research had gone into
understanding the true risk factors for HIV/
AIDS (Stulberg & Smith, 1988). Today, the
world knows that anyone can contract HIV/
AIDS and that the disease is not exclusive to
the gay man’s body (Herek & Glunt, 1988).
Risky behaviour can lead to the contraction
of HIV, not the gay identity. When HIV/AIDS
first appeared in North America amongst gay
men in the 1980s, people began to fear gay
men and blamed them for this new threat
to their health and well-being. At that time,
homophobia was embedded into the social
and political life of North Americans to a
much more visible and tolerated extent than
it is today. As a result, little critical thinking
was applied to the connection between HIV
and homosexuality, and the idea that gay men
were a threat to society and public health
flourished.

Today, many people know that HIV/
AIDS is transmitted through an exchange of
bodily fluids. Sharing needles with, having
unprotected sex with, or accepting blood
transfusions from someone who 1s HIV+,
can all result in the contraction of the virus
(Canadian Blood Services, n.d.-b). However,
decades ago, the popular belief was that
HIV/AIDS was a disease exclusive to MSM.
Furthermore, many incorrectly believed that
HIV/AIDS could be transmitted through close
proximity, hugs, or any form of contact to
HIV+ individuals (Herek & Glunt, 1988). As
such, gay men were physically and socially
distanced from the rest of society—no one
wanted to interact with them. There was a
clear inconsistency in society’s premonitions
of gay men. On one hand, they thought
that HIV/AIDS was exclusive to MSM, but
they were also scared to interact with them

A

for fear of catching the virus as well. These
beliefs were popular because they reflected
and fueled homophobia and were not rooted
in science, rationality, or unbiased empirical
evidence. Fear, panic, and hysteria infiltrated
the minds of many North Americans during
the 1980s and thus, a stigma around HIV/
AIDS emerged: gay men were viewed as
disease-ridden, as infectious, and as a plague
to society.

Homophobia and the stigma of HIV/
AIDS perpetuate one another. In the 1980s,
North America had already stigmatized
the LGBTQ+ community. Homophobia
was socially acceptable. As such, when an
unfamiliar disease seemingly appeared out
of nowhere and was thought to be exclusive
to gay men, homophobia surged (Herek
& Glunt, 1988). Gay men were blamed for
introducing HIV/AIDS to North America,
and, as a result, were far more ostracized
and discriminated against than before. HIV+
men faced discrimination everywhere. They
were denied basic services like haircuts
and mail delivery, were forced to resign
from their jobs, and in some cases even had
their houses burned down (Herek & Glunt,
1988). People physically avoided gay men
because they were scared of contracting HIV
themselves. Nowadays, these actions seem
totally ridiculous and socially unacceptable;
in fact, most can be severely punished by
the law. However, the social and political
context of North America during the HIV/
AIDS epidemic of the 1980s allowed these
acts to happen with little regard for human
dignity, equality, and respect. Perpetrators
of discrimination against individuals in the
LGBTQ+ community believed that their
actions were ‘right’ and were not concerned
about any legal consequences. In many cases,
systemic homophobia and stigma surrounding
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HIV/AIDS in the legal system even allowed
perpetrators of homophobic violence to
receive reduced punishments (Herek & Glunt,
1988). Thus, as homophobia was deemed
socially acceptable, and HIV/AIDS was seen
as inexplicably linked to homosexuality,
stigma against HIV+ individuals was
tolerated and normalized. Since society saw
HIV/AIDS as a threat to public health and
safety, discrimination against all HIV+ men,
and as an extension, all gay men, was deemed
perfectly acceptable.

Systemic stigma about HIV/AIDS that
stemmed from an inherently homophobic
society also facilitated the creation of the
Blood Ban (Robinson & Frost, 2018). The
notion that MSM blood is tainted, impure,
diseased, toxic, and bad penetrated the minds
of those creating blood donation policies.
Canadian Blood Services, The Canadian
Red Cross, The American Red Cross, the
American Food and Drug Administration,
and the public, all believed in the idea of
MSM blood impurity (Robinson & Frost,
2018). North Americans in the 1980s blamed
the LGBTQ+ community, and specifically
homosexual men, for the creation and
outbreak of a disease. The social acceptance
of homophobia and stigma bred homophobic
regulations that barred MSM from donating
blood. The perceived threat of HIV/AIDS
led to the immediate implementation of
these regulations with minimal critical
analysis or reflection. Few realized that the
Ban emerged from a place of discrimination
rather than from a concern for public safety.
Unfortunately, rhetoric that MSM are at fault
for the existence of HIV/AIDS has persisted
until today, and the perpetuation of the Blood
Ban does nothing to help correct it (Fielstein
et al., 1992).

The two main rationales for the Blood

A

Ban are that 1) MSM are a demographic
with high HIV infection rates, and 2) HIV
can be undetectable for a certain amount of
time after infection (Fielstein et al., 1992).
However, the gay man’s body is no more
physiologically likely to contract HIV than
anyone else. Before information about
sexually transmitted diseases, infections, and
HIV/AIDS became widely available, MSM
were unlikely to use protection as it was
widely believed that condoms only prevented
pregnancy (Robinson & Frost, 2018). As a
result, HIV/AIDS and other STDs became
widespread in the gay community (Robinson
& Frost, 2018). Furthermore, a history of
homophobia resulted in a lack of prevention
and education efforts by governments to
mitigate the risks of HIV/AIDS (Herek &
Glunt, 1988). Gay men were allowed to suffer
and risk infection because their governments
did not see the need to value their lives and
act in any capacity to increase public health
and safety for MSM. To governments, it was
not worth intervening when a barber did not
want to cut a gay man’s hair, a mailman did
not want to deliver a gay man’s mail, or a
gay man’s house was burned down. Thus, it
was certainly not worth the trouble to help or
listen to the MSM community when gay men
wanted to be informed about healthy safe sex
practices, or gay men wanted to donate blood
(Herek & Glunt, 1988).

A prime example of a government
failing to prevent the spread of HIV/AIDS
throughout the U.S. occurred in the 1980s.
The Center for Disease Control and the US
Senate withheld funding for educational
programs that would teach young Americans
about safe sex and HIV/AIDS because those
in charge believed these initiatives would
spread a ‘homosexual agenda’ (Herek &
Glunt, 1988). Thus, the reason MSM are
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more likely to contract HIV—a cause of the
blood ban—was the fault of governments
and decision-making bodies. Governments
and policymakers were perpetuating, and
continue to perpetuate, systemic homophobia
by not creating inclusive education and
public health policies. The Canadian and
US governments excluded gay men from
their definition of human beings deserving
happy and healthy lives. Pursuit of happiness
is listed as an “unalienable Right” in
the preamble of the US Declaration of
Independence (US, 1776, preamble). MSM
in the US could not pursue happiness since
their own governments did not even allow
them to pursue their health. Furthermore,
Article 25 of the United Nations Declaration
of Human Rights states that “everyone has
the right to a standard of living adequate
for the health and well-being of himself...
including... necessary social services” (The
United Nations, 1948, art. 25.1). As such,
governments  violated regulations they
themselves had created and were answerable
to, and tolerated the dehumanization of
MSM by denying them basic social freedoms
such as public health, safety, and safe sex
education. Homophobia and stigma became
endemic to public health and safety systems,
and thus, concerns for equality, rights, and
a social justice perspective were dismissed.
These rights were not considered when
governments were faced with an epidemic;
their goal was to protect the non-homosexual
population from MSM through policies such
as the Blood Ban while the gay community
suffered. Policies and actions that could have
helped the gay community did not exist, and
the Blood Ban acted to separate and other the
gay community from everyone else (Herek &
Glunt, 1988).

The perpetuated stigma surrounding

A

HIV/AIDS also deterred many MSM from
getting tested (Herek & Glunt, 1988). They
thought that living in ignorance was bliss.
At the time, HIV was almost certainly both
a literal and social death sentence. Because
of HIV’s inevitable health outcomes, MSM
preferred to not occupy themselves with
the emotional burdens and consequences of
receiving a positive diagnosis. Furthermore,
a positive diagnosis also often meant that
individuals were outed or believed to be gay,
even if they were not, since homosexuality
and HIV/AIDS were improperly linked
(Herek & Glunt, 1988). Doctors were also
reluctant to report positive HIV cases because
they were scared other patients would not
want to see them if it became known that they
had been in contact with an HIV+ individual
(King, 1986). Misreporting exemplified
discrimination because it perpetuated the
notion that gay men needed to hide their
identities. Even the few mechanisms created
to monitor and protect their health worked
against them. Misreporting infiltrated the
scientific method and biased the studies on
HIV health risks as trends in infection counts
were inaccurate (Robinson & Frost, 2018).
Without such inaccuracies, there would have
been less of a bottleneck on the invention
of HIV testing technologies or medicines
such as pre-exposure prophylaxis (PrEP)
and post-exposure prophylaxis (PEP). The
route to combatting HIV/AIDS would have
been clearer and more straightforward. These
factors that stem from homophobia and stigma
surrounding HIV/AIDS led to misinformation
about the virus and consequently higher
infection rates. This provided reasons for
organizations like CBS to continue to claim
that the Blood Ban is necessary.

All blood donations that come through
CBS are tested for HIV and other diseases,
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no matter who the donor is or what identities
they may hold. Today, science shows that
HIV is detectable by testing after a window
period of only sixteen days from the point
of potential infection (Canadian Blood
Services, n.d.-a). It seems unnecessary to
ban MSM blood for three months on the
basis that the MSM community has a high
proportion of HIV+ members. Although in
the past, HIV testing was not as efficient
and accurate as it is today, technology has
now advanced greatly. The survival of the
Blood Ban thus suggests that it is a product
of perpetuated homophobia and stigma as
opposed to scientific suggestions to mitigate
accidental HIV+ blood transfers. MSM are
barred from giving blood because of their
identity, yet unprotected sex is the culprit of
HIV infections—not homosexuality. While
history suggests that the gay community
may have catalyzed the HIV/AIDS epidemic
in North America, this was not because of
their identity, but rather because uninformed
judgment, on part of the government, led to
a lack of use of protection during intercourse
(Robinson & Frost, 2018). Notably, however,
not all MSM practice unprotected sex.
Nonetheless, CBS seems to make this
assumption and generalization when it bans
all homosexual men from donating blood.
Thus, a more appropriate blood donation
restriction would be for sixteen days for
anyone who has engaged in unprotected sex
no matter their sexual orientation, as opposed
to three months for all MSM.

The responses from CBS and the Red
Cross, when asked about the existence of the
Blood Ban, have been unclear and inconsistent
(Bauer, 2019). Ironically, the Blood Ban arose
from stigma against homosexuality, and now,
the Blood Ban is itself stigmatized. CBS is
often called homophobic and discriminatory

A

for targeting the MSM identity instead of
the true culprit: HIV-transmitting behaviour
such as unprotected sex. In Italy, for example,
MSM are evaluated on eligibility to donate
blood on a case-by-case basis (Weisberger,
2016). Italy asks behaviour-related questions
to everyone, such as the number of sexual
partners an individual has had, and whether
one uses protection. High-risk behaviour
and practices are banned instead of identity.
To date, Italy’s HIV transmissions via blood
donations are stagnant (Weisberger, 2016).
Italy has overcome the fear of transmission
and contamination, yet CBS continues to
perpetuate a rhetoric of fear, reinforces the
stigma of HIV/AIDS, and leads policymakers
to allow the Blood Ban to continue to survive
and thrive.

II. Fear of Contamination and
Precedent

In the early 1980s, a blood contam-
ination incident occurred in Canada when
over 2,000 recipients of blood donations were
infected with HIV, and more than 20,000
contracted hepatitis C (Inwood & Johns,
2014). In 1997, a report was delivered by The
Commission of Inquiry on the Blood System
in Canada. The examination into the disaster,
often called the Krever Inquiry, was chaired
by Justice Horace Krever and commissioned
by the federal government. The Krever
Inquiry had three main findings. Firstly,
blood safety compromises were the result of
poor communication between organizations
responsible for disease detections and blood
donation (Weinberg et al., 2002). Secondly,
HIV detection technologies were not being
approved fast enough in Canada. Lastly,
the general public, especially MSM, were
grossly uninformed on the risks of HIV/
AIDS and hepatitis and lacked knowledge
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of prevention methods for the two diseases
(Weinberg et al., 2002). Less than a year
after the Inquiry’s publication, control over
blood donation was mandated to a new
organization—Canadian Blood Services—in
order to reify actions that would resolve the
Inquiry’s findings (Weinberg et al., 2002).
Not long after the Inquiry’s publication, CBS
officially banned MSM from donating blood.
Their rationale was that MSM are more likely
to have infected blood, and they did not
want a repeat of the disaster of the previous
decade. Thus, the Krever Inquiry, and CBS’
interpretation of it, are cited as a reason for
the creation of the Blood Ban (Bauer, 2019).

The way CBS interpreted The Krever
Inquiry and its severity caused the newly-
founded organization to be reactive as
opposed to proactive. The contamination
disaster of the previous decade had rightfully
sparked public fear and outrage. Therefore,
in order to prevent the possibility of another
contamination and scandal, CBS did
everything in its power to shift the perception
of the blood donation system from one of
incompetence, to one that prioritized safety
(Wilson, 2007). At the time of the large-scale
contamination, HIV had only recently been
discovered. As a result, testing had not yet
been incorporated into the blood donation
process and would not be until a few years
later (Canadian Blood Services, n.d.-b).
Nonetheless, at the time of the Krever Inquiry,
both HIV and hepatitis testing were much
more advanced than before. The conditions
that allowed for wide-scale contamination to
occur no longer existed, yet CBS acted more
cautiously than critics argued was necessary
(Wilson, 2007). This overcautiousness
resulted in the introduction of cost-ineffective
and unnecessary measures to mitigate risk and
increase safety (Wilson, 2007). The Blood

A

Ban is one such measure. Every year, millions
of perfectly healthy men are unable to donate
blood to those who desperately need it. These
overcautious and cost-ineffective measures
have resulted in the rising cost of blood and
have led to risk-averse mentalities that cause
dissatisfaction with and distrust of the blood
donation system (Wilson, 2007).

The exclusion of MSM to donate blood
was legitimized by Justice Catherine Aitken
of the Ontario Superior Court of Justice when
she determined that public safety outweighs
any form of discrimination that gay men may
face as a result of the Blood Ban (Freeman
vs. CBS, 2006). CBS is not deemed to be in
violation of the Canadian Charter of Rights
and Freedoms because concerns of health and
safety are cited, in this case, as a reasonable
priority over equality. Aitken offered this
analysis as part of a ruling between CBS
and Kyle Freeman—a man who was being
sued by CBS for lying about having sex
with another man on the pre-donation
questionnaire and then proceeding to give
blood (Freeman vs. CBS, 2006). Freeman
countersued CBS stating that his human rights
under Section 15 of the Charter protected him
from discrimination on the grounds that his
identity, and that they were being violated.
Freeman lost and was ordered to pay $10,000
in damages for negligence of public safety
(Hamilton Spectator, 2010). This was only
one-tenth of the total that CBS had originally
sought (Freeman vs. CBS, 2006). Aitken
also ruled that CBS was not answerable to
the Charter of Rights and Freedoms because
it is not a government entity (The Globe &
Mail, 2010). However, while CBS is its
own organization, it works in conjunction
with the public to receive donations, and
with public hospitals to distribute donations.
This point reinforces Krever’s findings that
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blood-donation organizations had poor
communication; having the different parts
of the same system answerable to different
legislation can cause miscommunication and

complications.
Ultimately, Aitken’s ruling perpetuated
homophobic  discrimination and  the

prominence of the Blood Ban by pitting
safety concerns against equality rights.
However, this dichotomy between safety
and equality was created by CBS’ reaction
to The Krever Inquiry. CBS automatically
chose safety, reactivity, and cautiousness in
the hope of never having to endure another
contamination incident and scandal instead of
aprogressive and proactive response to satisfy
both safety and equality rights. Nonetheless,
as advanced technologies, research, detection
methods, and policies have developed since
the time of the 1980s contamination incident
and the Krever Inquiry, perhaps it is time to
reexamine the rationale for the Blood Ban,
and end it once and for all (Wilson, 2007).
The Blood Ban was instituted to regain a
sense of trust from Canadian citizens and
distance the blood donation system from a
terrible and tragic scandal that impacted the
lives of thousands (Wilson, 2007). However,
now, forty years later, that incident is long
in the past. All donated blood is thoroughly
tested for HIV, hepatitis, and other blood
diseases, and as a result, public confidence
and trust have been restored (Wilson, 2007).
As such, CBS’ priorities and the dichotomy
between public safety and equality must be
reexamined (Wilson, 2007).

In 2007, the CBS Board of Directors
concluded that the Blood Ban should remain
in effect, but more research should be
undertaken on the topic (Canadian Blood
Services, n.d.-b). As a result, CBS launched
the MSM Research Program and the MSM
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Research Grant Program. The programs
aim “to ensure the generation of adequate
evidence-based research for alternative
screening approaches for blood or plasma
donors, which could evolve the current
deferral policy for MSM while maintaining
the safety of the blood supply” (Canadian
Blood Services, n.d.-c). Eventually, Judge
Aitken in her infamous ruling called the
lifelong ban unnecessary as she saw no
scientific justification for its indefiniteness
(The Hamilton Spectator, 2010). Thus, in
2011, shortly after Aitken’s ruling, CBS
changed its policy to shorten the Blood Ban
for the first time in its history. In the same
year, on its fifteenth anniversary, CBS issued
a statement stating that the organization had
“evolved from being reactive...to proactive”
(Canadian Blood Services, 2013). Over the
past decade, CBS has reduced the Blood Ban
from being indefinite, to five years (2011),
one year (2016), and most recently three
months (2019). Nonetheless, while CBS calls
itself proactive and has reduced the Blood
Ban over time, the history of contaminations,
scandals, and an overly cautious mindset has
rooted itself in policy and decision-making.
Furthermore, although these reductions in
ban lengths seem progressive, even the most
recent—at three months—disregard the fact
that accurate HIV testing can be done after
only sixteen days. Thus, the impacts of
Canada’s blood donation system’s unfortunate
contamination history and the Krever Inquiry
still exist and allow CBS to claim them as
conditions that require the perpetuation of the
Blood Ban.

III. Delegitimizing Citizenship
and Human Rights

The act of donation, in itself, is
altruistic. CBS has used the slogan “it’s in
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you to give” to appeal to Canadians to take
time out of their day to be generous and
donate blood (Grace et al., 2019). However,
ironically, CBS only wants specific people’s
blood. The significance of blood as a literal
lifeline has associated blood donation with
good citizenship (Titmuss, 1970). People are
not obligated to donate blood, yet, out of the
goodness of their hearts, they donate to better
the lives of others. As such, the Blood Ban’s
refusal of MSM blood donation exemplifies
social exclusion—gay men are barred from
a selfless process of civic involvement
(Valentine, 2005). Thus, the Blood Ban
excludes MSM from acting and, in fact,
engaging in society as good citizens.

In her infamous ruling referenced
earlier, Aitken claimed that blood donation
wasnotaright, buta ‘gift’. While Section 15 of
the Canadian Charter of Rights and Freedoms
analogously protects against discrimination
on the grounds of sexual orientation, deeming
blood donation a gift and not a right excludes
it from protection. Critics of this ruling
would argue that blood donation is an act
of altruism, citizenship, and generosity that
embodies the Canadian spirit. Thus, they
argue that the law should view the ability
to enact acts of altruism as a right (Bennett,
2009). Again, while donating blood is not
mandatory for Canadians, the option to do so
should exist for all healthy individuals. The
exclusion to donate blood based on identity is
a denial of one’s ability to be a good citizen
and thus to an extent, a denial of citizenship
itself (Grace et.al, 2019). Unfortunately, this
is not what the judicial system of Canada
says. Aitken’s use of the word ‘gift’ removes
the notion of human rights from the discourse
of the Blood Ban. As a result, its existence
has been easier to justify and prolong. The
Blood Ban, therefore, acts to delegitimize

A

the citizenship of and dehumanize MSM and
the LGBTQ+ community. The Blood Ban
unfairly targets a community and impacts a
minority of people. Social forces and political
actors allow this ban to exist without giving
a second thought to minority rights. Instead,
policymakers ensure that the rights of the
non-MSM majority are not infringed upon.
Less discriminatory systems, such as Italy’s
blood donation policies, exist. Italy’s policies
evaluate who is eligible to donate blood based
on behaviour, not identity. Canada’s systems
should also change to reflect disapproval of
unsafe behaviour, and not homosexuality.
The act of delegitimizing citizenship
feeds into the condition of historical and
contemporary homophobia and stigma. As
discussed earlier, homophobia became so
systemic, governments were not concerned
with acts of aggression towards HIV+ gay
men. Another form of systemic homophobia
and  dehumanization  emerges  when
governments and public health organizations
restrict MSM from participating in good
citizenship. In the aftermath of traumatic
events such as 9/11 and the 2016 Orlando gay
nightclub shooting, millions of Americans and
Canadians rushed to blood banks to donate
their blood (Weisberger, 2016). However,
MSM were barred from doing so and were
thus unable to give back to society. Even
when their own community was impacted,
in the case of Orlando, they could do little
to help. The performance of blood donation
1s an opportunity that can give moral worth
to an individual (Bennett, 2009). Legally,
being a ‘good citizen entails going to jury
duty and not murdering anyone. Yet, morally,
a ‘good citizen’ can be difficult to define.
The aspiration of going above and beyond
to become that ‘good citizen’—by donating
blood, for example—fosters harmonious,
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collaborative, and cooperative societies
(Bennett, 2009). The exclusion of part of
the population from trying to become good
citizens diminishes the potential for a society
to prosper (Bennett, 2009).

Citizens of a country are granted certain
rights, freedoms, and protections by their
government, its legislations, and its courts.
The Canadian judicial system, through Judge
Aitken, and CBS deny MSM the right to be
good citizens as the MSM right to altruism—
through blood donation—is lost. To CBS,
good citizenship is an optional privilege and
a gift—not a right. Homophobia and HIV/
AIDS stigma allow the Blood Ban to exist
and continue to delegitimize citizenship by
denying the right to altruism. The Blood Ban
thrives because homophobia and stigma still
permeate the systems of governance, policy,
and decision-making that oversee public
health, safety, and human rights.

Conclusion

The Blood Ban is an example of
institutionalized  discrimination. Because
CBS, a legitimate entity, excludes MSM from
a very normal process, their discrimination is
inappropriately rationalized and normalized.
In fact, the non-discrimination and inclusion
of MSM in the blood donation process can
lead to legal and financial penalties, as proven
in the case of Freeman vs. CBS. As such, the
Blood Ban is authoritative and contributes to
a compliance effect of Canadians accepting
MSM discrimination without critical inquiry.

The histories of homophobia and
stigma, unclear rationales, fear of blood
contamination, an overly risk-averse mindset,
and the delegitimization of citizenship, are
all conditions that work independently and
together to perpetuate the existence, survival,
and livelihood of the Blood Ban. Today, the

A

Blood Ban still thrives in Canadian policy,
despite being the result of homophobia and
undue stigma. To justify the policy, CBS refers
to a history of contaminated blood and the
Krever Inquiry even though all donated blood
1s tested for HIV/AIDS before it is distributed,
and blood can be accurately tested after only
sixteen days from the point of infection. CBS
prioritizes unfounded safety concerns over
equality and rights and creates a superfluous
binary by pitting the two against each other.
The Blood Ban’s existence continues to
perpetuate fear, homophobia, and stigma
against those living with HIV/AIDS because
it restricts gay men from participating in
an act that is open to most of the rest of the
population. This segregates and others MSM
from the rest of the population and excludes
them from engaging in good citizenship and
altruism. The Blood Ban thrives because
CBS, the Canadian courts, and Canadian
society allow it to.

Every few weeks, I get an email from
CBS asking me to donate blood. They tell
me that every year, millions need blood
transfusions to live, and that I would be
generously giving a gift and saving lives due
to my rare blood type. Every email I receive
is a slap in the face. They are asking me to
save a life, but also proclaim that I cannot,
because of the life I live and the lives I love.
Hopefully, one day, I will be able to receive
an email and not feel the urge to immediately
delete it. Hopefully, one day, my blood won’t
be seen as bad. Hopefully, one day, things
will change.
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MOVING TOWARDS AN AGE OF RECONCILIATION:
SOCRATIC EDUCATION AS A MEANS TO RECONCILE
WITH OUR SETTLER COLONIALIST HISTORY

Gabrielle Maerov

Arts & Science 2A06: Social and Political Thought

anada’s history is composed of

many horrors. Settler colonialism

and the resultant cultural

genocide against Indigenous

peoples exhibit how Canada is

far from achieving a clean slate. Not only has
Canadian society yet to fully reconcile with its
history of settler colonialism, but also settler
colonialist sentiments and values are still
systemically intertwined within it. There is a
subconscious separation in many Canadians’
minds surrounding the idea that Indigenous
people are “other.” They are in the polis, but
not of the polis (Razack 55). Plato’s Republic
delves extensively into the treatment of those
who are not of the polis, presenting a starkly
different approach to the consideration and
treatmentofthese people than wastheaccepted
sentiment in Athens at the time. The Platonic
praxis concerning those deemed “other”
as well as the educational program geared
towards that praxis in Plato’s Republic can
guide Canadian society towards becoming a
more just polis in relation to its mindsets and
practices surrounding Indigenous peoples.
The structure of The Republic depicts

an educational process. Socrates’ interlocutors
enter their discussion with unexamined ideas
of what justice is and are educated towards
a different understanding of the concept as
the text progresses. Similarly, Canadians
and Canadian society as a whole can be
thought of as “miseducated” with regards to
the settler colonialist fabric of our society.

A

They are in need of a re-education similar
to that which is depicted in the Republic. In
this essay, I will discuss the ways in which
this miseducation is expressed in our society
and explore Plato’s educational ideology as a
means to shift our society’s settler colonialist
propensities. Plato’s ideology can be applied
to reconciliation in three steps. Firstly,
there must be a change in our practices
of knowledge surrounding ‘the other’ (in
this case, Indigenous peoples) and how to
coexist with the other. Secondly, Canadian
society must work to shift away from unjust,
settler colonial practices of knowledge, a
process that is painful but necessary. Finally,
those who have been reeducated have an
obligation to help re-educate their fellow
members of society. This process requires
the educators to empathize with those whom
they are re-educating, understanding that
the re-education process can be difficult.

The first part of the re-education of
an unjust polis that I will discuss surrounds
the treatment of those who are “other.” This
essay uses the term “other” in the context of
comparison with Plato’s Republic, with the
intention of demonstrating how to engage
in re-education surrounding marginalized
populations. As Sherene Razack points out,
the “othering” of Indigenous peoples can be a
problematic sentiment in other contexts (54).
It is important to note that in the Republic,
Socrates discusses the treatment of those
who are other in the context of enemies and
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those with whom a city is fighting. This
essay does not assert that Indigenous peoples
and Canada as a society are or should be
considered enemies. Rather, 1t will consider
the broader meaning of the educational
stance that Socrates takes in re-educating
the polis on the treatment of “the other.”

The sentiments of Polemarchus
and Thrasymachus in Book I of The
Republic parallel many of the problematic
sentiments interwoven into Canada’s current
relationship  with  Indigenous peoples.
The starting point in Polemarchus’ and
Thrasymachus’ journeys of ‘“re-education”
surrounding justice can be compared to that
of Canadian society. Thrasymachus boldly
asserts that “the just is nothing other than
the advantage of the stronger” (Plato 338c).
He then claims that “each ruling group sets
down laws for its own advantage” (Plato
338e). Thrasymachus insinuates that if
one person or group dominates another
group, the dominating group defines just
practices in ways that are conducive to its
own agenda. This claim parallels the mindset
behind settler colonialism. In his essay
entitled “Jagged Worldviews Colliding,”
Leroy Little Bear asserts that “One of the
problems with colonialism is that it tries to
maintain a singular social order by means
of force and law” (77). Colonialism is, at
its core, the overpowering of one group’s
culture, governance, self-determination and
economic independence. This overpowering,
or “advantage of the stronger,” is still at
the heart of Canadian society. For example,
Indigenous peoples live in societies in which
they possess the potential ability to govern
themselves, and according to anthropologist
Michael Asch, many groups of Indigenous
peoples feel that they should have the right
to do so. However, as Asch writes, what they

A

do not have is “the recognition of that right
by the Canadian and provincial governments,
which continually use their police forces -
and even the military - to impose Canadian
laws on Aboriginal individuals and their
societies” (1). A lack of recognition on
the part of the Canadian government leads
to a lack of resources to help Indigenous
peoples realize the goal of self-government.

An example of how Canada inhibits the
self-government of Indigenous peoples can be
observed in the reliance of Indigenous peoples
on the Canadian government for educational
funding, and how this reliance prevents them
from expanding their own education systems.
According to a fact sheet produced by the
Assembly of First Nations, there is a large
discrepancy between the funding for Canadian
public schools and First Nations schools (1).
This funding discrepancy is problematic
because First Nations communities are reliant
on the government for money to operate
schools, and yet the funding gap implies that
Indigenous schools are somehow less worthy
of funds than other schools. In an interview
with the Toronto Star, Dr. Pamela Palmater,
a Mi’kmaq lawyer, professor and activist,
discusses the discrepancy between the quality
of education in Canadian public schools and
First Nations schools. She claims that the
discrepancy is a result of more than a simple
funding issue; there is a lack of political will
to fix the problem, and to do so would require
both a mental and legal shift on the part of
the government (Palmater, “First Nations
Education”). From an ethical standpoint, the
poor quality of First Nations education due to
a lack of government funding and support is
decidedly unjust. However, it is permissible
in Canadian society because the colonial
government (the “stronger”) has allowed it
to be so. When discussing these problems
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of dependence, the Royal Commission on
Aboriginal Peoples states that “Aboriginal
peoples must have room to exercise their
autonomy and structure their own solutions,”
to escape Canada’s pattern of “debilitating
and discriminatory paternalism” (Ponting,
469). As a result of being dependent on
the “advantage of the stronger,” many
First Nations communities do not have
the room or autonomy to find solutions to
issues such as the educational funding gap.

In addition to  Thrasymachus’
views manifesting in Canadian society,
Polemarchus’ idea that “justice is helping
friends and harming enemies” (Plato 334b)
is prevalent in Canada. The idea that it is
just to harm those who are not friends is
extremely problematic. This sentiment allows
a society to adopt the mentality that people
are either “of the group,” or “other,” and that
it is permissible to act unjustly towards the
latter. That is not to say that those who are
other are always viewed in a negative light
in our society. Indeed, Canada is a country
that celebrates the multiculturalism of its
inhabitants. However, there often exists an
implicit separation between Canadians and
Indigenous peoples, one which can prove
to be detrimental to Canada’s relationship
with its Indigenous population. An example
of this in Canadian society is the disturbing
phenomenon of freezing deaths among
Indigenous people. These deaths occur when
police “arrest” Indigenous individuals and
deposit them, often without proper clothing
or shoes, on the outskirts of cities in the dead
of winter with no means to get back home
(Razack 53). The question we must ask
ourselves is, what sentiments ingrained in
Canadian society would give police officers
leave to commit these atrocities? Sherene
Razack asserts that there is “a pervasive

A

and active dehumanization of Aboriginal
people,” which allows police to regard them
as “other” rather than as members of society
(54). Socrates challenges Polemarchus’
aforementioned notion of justice, claiming
that when human beings are harmed, “they
come out worse” (Plato 335c). Socrates
explains that an unjust action imposed on
an individual will cause that individual to be
unjust. To harm a human being can cause that
person not only to be unjust to others, but also
to themselves. The segregation of a class of
people deemed to be “enemies” diminishes
the dignity of that people and can perpetuate
feelings of anger and self-loathing. It is clear
that to define justice as “the advantage of
the stronger” or “doing good to friends and
harm to enemies” is a problematic way to
view justice. These views define the starting
point of both The Republic and Canada’s
current societal state -- the point from which
Plato’s process of re-education can begin.

When Plato wrote the Republic, Athens
was engaged in a brutal war with Sparta. As
demonstrated by the views of Polemarchus
and Thrasymachus, justice in that time of
war was largely equated with dominance in
conflict. By contrast, Socrates maintains that
even to an enemy of war, the just person must
show respect and dignity (Plato, 469b-470a,
471a-471b). For example, according to
Socrates, a victor in war must never enslave
the defeated, disrespect their dead, defile
their religious institutions or ravage and
burn their countryside and homes (Plato,
469b-470a). This is a truly revolutionary
stance for a city engaged in ongoing violence.

An important message can be gleaned
from Socrates’ point in relation to settler
colonialism in Canada: we exist in a society
in which one group has dominated another
for many centuries. Yet, this fact does not,
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and should never, give Canadians leave to
treat Indigenous peoples without dignity.
Furthermore, there are two facets of dignity
that ought to be considered. Firstly, we must
consider the dignity of human beings. In
prohibiting his polis from disrespecting the
dead of the vanquished, Socrates is indicating
that even if one is facing the body of an
enemy, it is crucial to remember that it is the
body of a human being, and that every human
being is inherently valuable. Secondly, one
must respect “the other” not only as a human
being but also for their otherness and their
existence as a people. This is demonstrated
by Socrates’ preaching that a conqueror must
never disrespect the religious institutions of
the conquered. Religious institutions play
a key role in the culture and identity of a
people; thus, by respecting them one respects
the validity of the existence of that people.
Socrates also notes that one must not ravage
the lands of an enemy. This principle, in
addition to that of respecting the religion of
“the other,” has been, and continues to be,
grossly neglected by the Canadian settler state.

While discussing the recommendations
of the Royal Commission on Aboriginal
Peoples, University of Calgary professor
Rick Pointing asserts that “Sociologically,
recognition is extremely important to
colonized or otherwise subordinated people.
[1t] offers not only social status and symbolic
gains, but also eligibility for a share of scarce
resources” (454-55). Fred Kelly, a survivor
of residential schools, discusses the damage
that a lack of recognition of the lands and
religions of Indigenous peoples can inflict. .
He writes, “By section 91(24) of the British
North American Act, the federal government
reserved for itself exclusive and total control
over “Indians, and Lands reserved for the
Indians” (20). He argues that “To take the
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territorial lands away from a people whose
every spirit is so intrinsically connected to
Mother Earth was to actually dispossess
them of their very soul and being” (20).

Settler colonialists in Canada have
done the opposite of what Socrates teaches
with respect to those who are “other,”
with ongoing intergenerational impacts on
Indigenous communities. An example of these
repercussions can be observed in the effects
of the Indian Residential School system
on Indigenous communities. Through this
system, settler colonialists took Indigenous
children from their homes and communities
in an attempt to “re-educate” them into being
civilized Canadians (Taylor). The goal of
the schools was to assimilate Indigenous
children into Canadian society and dispossess
them of their cultural identities. Children in
the residential school system were victims
of both physical and emotional abuse. In
contrast to the values outlined in Socrates’
teachings, residential schools were designed
to strip children of their dignity. Furthermore,
the schools were created specifically to rid
Indigenous people of their “otherness” rather
than to celebrate it. Not only did the schools
cause trauma to survivors, but they also
continue to be the cause of intergenerational
trauma in many Indigenous communities. For
example, Fred Kelly writes that trauma from
the schools often emerges in the survivors as
“personal dysfunction or aberrant behaviour
that also has consequences for the family
and the community” (29). Further, this
trauma can perpetuate instances of rage
and lateral violence, as well as addictive
and suicidal behaviour (29-30). The effects
of the residential school system are a
testament to the consequences of societal
actions that cause harm to the “other.”

In light of Canada’s historic and
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ongoing settler colonialist tendencies,
reconciliation can be an opportunity to adopt
Socrates’ revolutionary principles. All of
the ways in which Socrates discusses the
treatment of “the other” involve physical
actions taken rather than simply idle talk
about justice. For example, Socrates states
that victors in war must actively treat “their
opponents in a kindly way, not punishing them
with a view to slavery or destruction” (Plato
471a). In teaching that victors in war must
never disrespect the bodies of their enemies
or defile their homes and institutions, Socrates
demonstrates the importance of embodying
justice towards “the other” through one’s
actions, even amidst the brutality of war. Thus,
reconciliation in Canada must move beyond
speech and into embodied reconciliation, or
reconciliation through action. Historically,
Canada has made speeches of reconciliation
that are not always reflected in governmental
policies (Kelly 21-22). Thus, a question
remains: how can Canada be educated
towards a true, embodied reconciliation,
and what might this process look like?

Plato’s Allegory of the Cave can
provide insight into the above question. In
the Allegory of the Cave, Socrates describes
human beings who are trapped in a cave,
seeing shadows of things outside projected
before them. These people are bound and are
thus unable to see the real forms of the things
passing by the cave (Plato 514a). Socrates
maintains that these people would believe
that the shadows are the true forms of what
they are seeing, when in reality, they are
artificial (Plato 515c¢). The people in the cave
view the world through the scope of a narrow
lens. The allegory insinuates that people must
adopt a wider lens when examining the truths
of their existences. Applied to the Canadian
context, this would require Canadians to
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critically examine the lens through which the
Indigenous community is perceived. When
settler colonialist values have been ingrained
in the structure of society for a long time,
people in a settler colonialist society grow
up within the cave of these values. It is easy
to go through life without challenging these
views, and continuing to hold them as a form
of truth. Yet, in order for there to be a societal
shift towards a more just existence, people
must be released from the bonds of society’s
structural discrimination. To truly bring
about this shift is an immensely complicated
endeavour; it means more than simply
speaking words of reconciliation. Rather, we
must come to terms with the atrocities of our
country’s past, and fundamentally shift many
policies and practices. These may include a
rebalancing of political and economic power,
an acknowledgment of our settler colonialist
history, and a fundamental reallocation of
lands and resources (Ponting 470).

The process of coming to terms
with our past and leaving the cave will be
very difficult and painful. Indeed, Socrates
describes that when a man who is released
from his bonds and views the world in the
light of truth, he experiences pain and wishes
to flee from this revelation (Plato 515e).
However, Socrates continues, if that man
were to become accustomed to the light, he
would be able to perceive the highest form
of good (Plato 516a-516b). It is important
to note the emphasis that Socrates places on
the difficulty and pain that accompanies an
exit from the cave. It requires a full shift of
one’s body towards a light that one would
rather not see. This is a salient point, as this
reluctance characterizes much of Canada’s
history. For example, Canada has often
subsisted on a reputation for being a pure,
peaceable country. In fact, at a G20 summit,

Aletheia 28



April 2021

former prime minister Stephen Harper stated
that Canada has no history of colonialism
(Wherry 1). It is clear that the denial of our
history has pervaded society even to the
highest level of government, and Socrates
prepares us for the fact that a fundamental re-
education will be both difficult and painful.

In order for re-education to occur,
its process must be executed through the
collective responsibility of society. That is,
re-education must come not only from our
leaders, but also from the accountability
of us as individuals. Socrates states that
the power of education is “in the soul of
each” (Plato 518c). Further, those who
have been reeducated must “go down...into
the common dwelling of the others and get
habituated along with them to being [in]
the dark” before helping to educate those
who are trapped in the cave (Plato 520c).
This means that in order for one to educate
one’s fellow members of society towards a
more just existence, one must find empathy
for them, recognizing that the process of re-
education is difficult and that others might
be reluctant to be re-educated. The idea that
empathy for others is a key component of
societal re-education is further reflected when
Socrates states that “the community of pain
and pleasure is the greatest good for a city”
(Plato 464b). This means that in the most just
society, if one member or group of society
experiences pain or misfortune, this pain is
felt by all due to the presence of empathy. In
order for a society to be just, its members must
have empathy for the practices of knowledge
of marginalized groups. In Canadian society,
this empathy can manifest itself in two
ways. Firstly, the practices of knowledge
of Indigenous people should be celebrated
instead of suppressed. Secondly, we must
empathize with those who still practice

A

knowledge in the cave of denial about settler
colonialism, so as to understand the starting
point from which they can be re-educated.

With this idea of empathy in mind,
Plato’s Republic is an exemplary text. Not
only are we, as readers, taught how to educate
a society towards a more just existence using
empathy, but we are also shown what this
educational process looks like from a practical
standpoint. Platoallowsustobefliesonthe wall
of an educational process between Socrates
and his interlocutors. We read and learn as
Socrates gently guides his interlocutors from
their skewed views of justice towards a better
understanding of what it means to be just.

Using Plato as a guide for the re-
education of Canadian society, we learn that
Canadian ideas of what it means for someone
to be “other” and what it means to serve justice
to the “other,” must be shifted. Rather than
doing good to friends and harm to enemies
(those who are other), we must treat those
who are other with dignity and respect. We
also learn that the process of reconciliation
will be difficult and painful, yet ultimately it
1s our pathway towards a more just existence.
Finally, we learn that we must be accountable
as individuals for shifting the settler
colonialist fabric of society. Ponting writes
that “governments and national Aboriginal
organizations [must] commit themselves to
building a renewed relationship based on
justice and fairness - in particular, on the
principles of mutual recognition, mutual
respect, sharing, and mutual responsibility”
(458). If we re-educate society according
to these values, perhaps we will be able to
pave the way to an age of reconciliation.
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AFFECTS ITS MUSLIM WOMEN

Maryam Khan

Arts & Science 1C03:

Global Challenges

n the late 1980s, when head-

scarves on Muslim girls became

a fairly common sight in French

public schools, several people in

France expressed their worries.

Girls who wore the headscarf

would be told by school administrators to
remove their head coverings at school, and
arguments ignited when they refused (Abdel-
gadir & Fouka, 2020). In 1989, when three
Muslim girls from Paris took their case to the
French Supreme Court—after being expelled
for failing to remove their headscarf—bitter
debate in the nation began (Das & Shirvani,
2013, p. 259). Eyes turned to the 5 million
Muslims living in France, and discourse sur-
rounding the place of the Islamic headscarf
in French society reached a peak (Abdelga-
dir & Fouka, 2020). From debates on TV to
news articles, people questioned whether it
was acceptable to allow this religious head-
scarf to be worn in the educational system
France uses to create citizens (Abdelga-
dir & Fouka, 2020). The frenzy surround-
ing the headscarf proved to be so great that
in the fall of 2004, the French government
passed a law banning what it called “ostenta-
tious religious symbols” from public schools
(Abdelgadir & Fouka, 2020). This law en-
tailed the banning of the Islamic headscarf.
Discourse in France on the Islam-

ic headscarf is still omnipresent, even if its
presence in schools is not. There are polariz-
ing views in the literature on whether Muslim
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women can truly integrate into French society
if their religiosity and headscarf appear to go
against the republic’s principles of equality,
liberty, and fraternity (Rahsaan & Erik, 2014,
p. 157). Yet, while this inquiry may be prev-
alent, there has been little interdisciplinary
discussion on what invokes such negative re-
actions from the majority of the French pop-
ulation towards the Islamic headscarf. There
has been even less discussion on the impact
of this reaction on Muslim women in France.
This paper seeks to contribute to those ap-
ertures in the scholarly literature. Using the
French ban of 2004 as a case study, I explore
how France’s colonial fabrication of the Is-
lamic headscarf is pervasive and impacts the
identity and livelihood of Muslim women
in France. The term ‘hijab’ in this paper re-
fers to the Islamic headscarf Muslim women
wear to meet religious requirements. [ will
start by analyzing France’s colonial history
with Algeria and its depiction of the hijab
during that period. Then, I will illustrate its
importance in French understandings of the
headscarf by highlighting parallels between
arguments used for the ban on headscarves
and France’s historical repackaging of the
Muslim headdress. Concluding illustrations
will reveal the impact of the hijab ban on
the rights, identity, education, and socioeco-
nomic class of Muslim women in France.

France’s colonization of Algeria be-
tween 1840 and 1860 marks the period where
it significantly began to spread the narrative
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that Muslim women were oppressed. When
France first conquered Algeria, the French
government justified their colonization to the
Western community by portraying it as a “civ-
ilizing mission”: an operation where Algerian
people were given “superior,” French repub-
lican, secular, and universalist values (Scott,
2007, p. 46). This colonial rule was further
validated through France’s racist representa-
tions of Arabs, Muslims, and North Africans,
where these three different groups were fre-
quently portrayed as the same, and the men
were illustrated as savage, uncivilized peo-
ples who oppressed women (Delcroix, 2009,
p. 88; Scott, 2007, p. 46). After 1871, when
France’s political regime changed and a re-
public was established, the French govern-
ment incorporated Algeria as part of France
itself. All Algerians were granted French citi-
zenship except for those who were Muslim; if
Muslim Algerians wanted to attain a similar
status, they had to denounce Islam (Delcroix,
2009, p. 88). However, this form of discrim-
ination went against the French Republic’s
principles of equality, liberty, and fraternity
for all (Delcroix, 2009, p. 88). To justify this
discrepancy, the French employed a similar
discourse to their justification for imposition
in Algeria: they claimed that Muslim men
were regressive and oppressed women (Del-
croix, 2009, p. 88). Ideas of Muslim women
as being subjugated under male dominance
had already begun to entrench itself into
the national French community, which im-
pacted their perception of Muslim women.

These images were revived during the
1954-1962 Algerian War of Independence, as
France employed a politically driven “eman-
cipation” movement for Muslim women by
pressuring them into removing their hijab.
The need for this began when the National
Liberation Front, a popular political party in
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Algeria, ignited conflict with the French gov-
ernment to become independent (Scott, 2007,
p. 61). France was put in a sticky situation:
it had to prove to observers that its presence
was necessary and thereby gain international
support (Scott, 2007, p. 61). French officials
decided to achieve this by focusing on the lib-
eration of Muslims from “traditionalism” and
backwardness, which they had already begun
portraying when they first colonized Algeria
(Macmaster, 2020, p. 15). They hoped that
establishing a gendered campaign that sought
to emancipate and modernize these women
from the perceived thresholds of Islamic “pa-
triarchy and seclusion” would gather support
from peoplewhosawthefutilityofholdingonto
Algeria—both nationally and internationally
(Macmaster, 2020, p. 5; Scott, 2007, p. 61).

France wanted to show that it was ca-
pable of advancing Algerian Muslim women
to modernization and “the model of Euro-
pean womanhood,” so officials reconfigured
how Muslim women, and the French gov-
ernment itself, were viewed by foreign ob-
servers in order to illustrate their success in
the modernizing mission (Macmaster, 2020,
p. 5; Scott, 2007, p. 61-62). To achieve this,
France targeted the hijab. An example of this
is a report from the Association of Muslim
Girl Scouts, a group created by French offi-
cials to supposedly “fix”” mannerisms of Mus-
lim women and save them with intervention
from the French state (Perego, 2015, p. 352).
The report published by the group stressed
that the advancement of Muslim women was
occurring as a result of exposure to French
culture, and the authors stated that the hijab
was contradictory to Muslim women’s ability
to practice “modern activities such as mak-
ing a phone call” (Perego, 2015, p. 352). To
further this idea, the French government em-
ployed propagandists and produced a film for
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international observers called The Falling
Veil (Scott, 2007, p. 62). In this movie, the
Algerian Muslim woman has to hide behind
her headscarf and is confined to “prison-like
homes” by Algerian men with no indepen-
dence (Scott, 2007, p. 62). With documen-
taries that also showed French women sup-
posedly assisting Algerian Muslim women
through removing their headscarves, France
was reframing the hijab to be a symbol of an
uncivilized Islamic society where regressive
gender relations required French interven-
tion to save Algerian Muslim women (Per-
ego, 2015, p. 352). These examples illustrate
how the hijab was equipped to be an emblem
of otherness and the oppression submissive
Muslim women faced in the Islamic society.

Though Algerian Muslim women
faced independence issues, France inaccu-
rately conveyed that this was the essence
of Islamic society and Muslim gender rela-
tions, which they illustrated through the hi-
jab. Rather than focusing on how issues in
Algerian tradition and culture were shaping
the negative experiences of Muslim women,
France portrayed the hijab, a general Islam-
ic requirement, to be reflective of the tradi-
tional and cultural values Algerian people
possibly held. Whether or not the values of
Algerian people were shaped by interpreta-
tions of the Quran, the holy book for Mus-
lims, does not significantly matter in this
context. There are Muslim communities
who strongly condemn any form of male
dominance over women and call for all
women to be independent and have equal
rights. These are values that have been
motivated by their understanding of “Is-
lamic law.” The headscarf was worn by
many women around the world to meet re-
ligious requirements, and thus the traditions
of Algerian people—which France connot-
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ed the hijab was indicative of—were not
reflective of the religious values all Muslim
women and men were accustomed to. It was
certainly not reflective of all interpretations
of Islamic law, nor was it the case for every
single Muslim woman around the world.

Despite this issue, France continued
to associate the advancement of Algerian
Muslim women with the removal of the hijab
to illustrate its necessary colonial presence.
French officials would frequently stage and
create falsified events, images, and texts of
Algerian women being oppressed, but upon
the removal of the headscarf, they would
transform into twentieth-century, European
women (Perego, 2015, p. 357). A striking ex-
ample of this is evident in the case of Mo-
nique Améziane. During France’s attempt to
justify its modernizing mission, French offi-
cials established “feminine solidarity” centres
all over Algeria (Scott, 2007, p. 63). These
centres were dedicated to Algerian women’s
emancipation with an end goal of attaining
their loyalty to the French cause (Scott, 2007,
p. 63). To quicken this process, the wives of
French military officers, who had sponsored
these centres, took part in a pro-France rally
on May 16, 1958 (Scott, 2007, p. 63). During
this rally in the city of Constantine, Monique
Améziane—an Algerian woman—made a
speech. Elizabeth Perego remarks in “The
Veil or a Brother’s Life” that in this speech,
“[Monique] expressed her desire to become
‘emancipated’ and then ripped off her veil”
(349). Monique tried to show hijabi Alge-
rian women that to become “modern” and
liberated from the constraints of oppression,
Muslim women needed to be exposed to the
light through discarding their hijabs. What
was not shown on that stage, however, was
how French officials struggled for days to
find a Muslim woman willing to show loy-
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alty to France by removing the veil in public
(Perego, 2015, p. 350). Monique Améziane,
who had never worn a hijab, only got on the
stage after French officials threatened to kill
her brother (Perego, 2015, p. 350). France
sought to show that once these women got
rid of the veil and began looking more like
their hegemonic, European counterparts, they
would be “liberated” from patriarchal op-
pression and moving to modern ways of life.

Though these images were fabricat-
ed, they were distributed to international and
national media by the French government,
which proved to be so impactful that “be-
tween 50% and 75% of global media images
of the war hailed from the [French] army’s
cameras” (Perego, 2015, p. 350). Observers
were shown through the photos that Muslim
women were being “saved” from their igno-
rance by the French people, one of the big-
gest tactics the French government employed
to illustrate the success of the modernizing
mission. The hijab was a sign that was easily
recognizable for international observers, and
by using it as a symbol of female subservience
and its removal a step towards emancipation
from male dominance in popular media, this
narrative became pervasive in France. The
impact of this perception on the Islamic head-
scarf in France can be analyzed through the
details leading up to France’s 2004 law, which
codified the ban on headscarves in school.

During the 1970s-1980s, after the Al-
gerian War of Independence had ended and
the French were defeated, Islam went through
a religious resurgence in France (Abdelgadir
& Fouka, 2020). After the independence war,
a secret agreement had been formed between
the new government of Algeria and France,
which allowed for Algerians to emigrate and
work for French employers (Delcroix, 2009,
p. 88). Thus, the population of Muslims in
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France grew and Islamic headscarves became
a common sight in French public schools; ac-
cording to French officials, there were a to-
tal of 1256 headscarves in schools during the
years 2003-2004 (Thomas, 2006, p. 239). This,
however, stirred anxiety for the non-Muslim,
French population (Bowen, 2008, p. 68).

Public schools were thought to be a
means through which the French Republic
transmitted a ‘“common culture,” homoge-
nizing their ways of knowing, perceiving,
and being (Keaton, 2006, p. 91). It was a sys-
tem aimed at creating citizens, and so with
the government’s colonial framing of the hi-
jab, the French population grew concerned
when Muslim girls became more visible in
schools (Abdelgadir & Fouka, 2020). This is-
sue came into view in 1989, when three girls
who had been expelled from Gabriel-Havez
Middle School filed a lawsuit after refusing
to remove their hijab. People had become
increasingly concerned about scarves—
which had meanings pushed onto them by
the government during their emancipation
movement—entering the public sphere and
infiltrating the “common culture” France
was trying to provide; Muslim immigrants
were visible representations of the growing
threat to Western values (Keaton, 2006, p.
91). Yvette Roudy, who was a member of the
Socialist Party and a prominent feminist pol-
itician, highlights this (Bowen, 2008, p. 209).
In an article, she claimed that “the foulard
[hijab] is the sign of subservience, whether
consensual or imposed, in fundamentalist
Muslim society. . . To accept wearing the veil
is tantamount to saying ‘yes’ to women’s in-
equality in French Muslim society” (Bowen,
2008, p. 209). Influential people were high-
lighting their discontent towards the hijab
and used the argument fabricated by French
officials in their 132-year colonial reign over
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Algeria: the hijab is a symbol of female op-
pression and violates the dignity of women.
Newspapers like Le Monde illustrated the
hijab using caricatures and feminist move-
ments in France focused on how the removal
of headscarves from schools was necessary
to ensure gender equality (El Hamel, 2002,
p- 299; Bowen, 2008, p. 210). Media at this
time was extremely influential; people were
being shown, once again, of the perceived
oppressive nature of the hijab (Bowen, 2008,
p. 244). It is evident that the colonial nar-
ratives pushed onto the French population
during France’s “emancipation” movement
and rule over Algeria had succeeded to some
extent; people were citing concerns that par-
alleled what the government had tried to
portray during their colonial regime. Thus, a
popular, but fallacy-riddled, question arose:
if girls wore symbols of perceived female
subservience and male domination in pub-
lic schools, then could they truly be part of
a system dedicated to making them French
citizens? Growing dissent against the hijab
led to the creation of the Stasi Commission
in 2003 by the French government, which
was composed of politicians and public in-
tellectuals to reflect on the concerns about
headscarves in schools (Thomas, 2006, p.
238). On December 11, 2003, the widely
publicized Stasi Report was published by the
commission, which called for government
intervention, and amongst other proposals, a
ban on the headscarf (Thomas, 2006, p. 240).

France’s colonial repackaging of the
hijab’s meaning is a narrative that parallels
arguments made for the enactment of the
French ban on headscarves in 2004. Many
who ended up advocating for the law against
Islamic headscarves said they did so because
they hoped it would protect women. An ex-
ample of this is when a member of the Stasi
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Commission, Jean Bauberot, argued that ad-
vocates for the hijab ban were so successful in
framing it as way of protecting women, that
he would be seen as a terrible person who tol-
erated the submission of women if he opposed
it (Bowen, 2008, p. 208). In his book Why
the French Don't Like Headscarves, Bowen
says, “A vote against headscarves would, we
heard, support women battling for freedom in
Afghanistan, schoolteachers trying to teach
history in Lyon, and all those who wished
to reinforce the principles of liberty, equali-
ty, and fraternity” (1). Thus, during the Stasi
Commission hearing, the biggest argument
was this: the hijab represents the oppression
of women and acts as a means for their con-
tinued subjugation in France (Bowen, 2008,
p. 209). Islamists are forcing girls into think-
ing they must wear the hijab, and by ban-
ning it from schools, Muslim girls will be
emancipated and the values which the hijab
reflects—of submission and lack of indepen-
dence—will not be forced upon non-Muslim
students. There was now a shift from the co-
lonial era; there was the fear of an Islamist
threat from within the West itself and not just
from an external enemy, highlighting how
influential France was when it depicted hi-
jabs to be symbols of otherness and oppres-
sion during their Algerian reign (Macmaster,
2020, p. 16). Consequently, in the fall of 2004,
France passed its law banning headscarves
from elementary to secondary public schools.

The hijab for a majority of Muslim
women is not interpreted as, or even remotely
close to, a form of submission to men. Chouki
El Hamel, in his work on Muslim Diaspora in
Western Europe, notes how Muslim women
do not agree with the positions of secular fem-
inists who claim the hijab to be a symbol of
“male domination and female subservience”
(303). The hijab is a form of religiosity; like
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going to church every Sundayj, it is a tradition
and religious duty to carry. Connotations and
meanings imposed on the hijab during French
colonial rule, such as its reflection of the op-
pressive traditions Algerian men invoked,
were thus inaccurate and extremely harm-
ful. When debates raged on about whether or
not hijabs could be truly accepted in French
public schools, it just showed how perva-
sive France’s depiction of the headscarf was
during its colonization. The 8% of the French
Muslim population was, perhaps, not heard.

Ifthe Muslim population was not heard,
it is evident that Muslim women were impact-
ed by it; the ban of 2004 infringed upon their
rights, identity, education, and socioeconom-
ic class. When the ban was first passed, The
Human Rights Watch put out an article ex-
pressing concern over limiting the freedoms
of Muslim women, and validly so. The ban
violates the rights of French Muslim women
to freedom of religion under the International
Human Rights Law and the European Con-
vention of Human Rights, to which France
is a signatory. Prohibiting girls from wear-
ing headscarves in public schools seems to
have an ironic dichotomous effect: while
it seeks to emancipate girls from oppres-
sion, it undermines the autonomy of girls
who actively chose to wear the hijab as they
cannot freely engage with their religion.

Alongside their rights, the ban and
its frenzy impacted the identities of Muslim
women in France. As discourse surrounding
the headscarf became popular and reinforced
colonial depictions, Muslims were seen—
and still are—as the hardest group to inte-
grate into France; they did not seem to agree
with the fundamental values of equality and
liberty that the French population held (Rah-
saan & Erik, 2014, p. 155). Public opinions
on Muslim women, their identity, and their

A

ability to be French and Muslim at the same
time seem to have made an impact; a study
found that after the ban was passed, religious
identity increased more for devout Muslim
women, and French identity increased more
for Muslim women who, by specific metrics
of psychological and language assimilation,
were initially more integrated into French so-
ciety (Abdelgadir & Fouka, 2020). The study
suggests that psychological integration could
interact with popular, colonial perceptions
of the hijab and Muslim women’s values. If
language assimilation was also a metric, that
means that they could have been exposed to
French narratives for quite some time, where
media and politicians portrayed a French
identity to be superior and separate from the
draconian, Muslim identity in their modern-
izing mission. The symbolic meaning of the
veil, a perceived form of female subjugation
and oppression, has led people to continue
to debate their presence in other public spac-
es and wonder if the Muslim identity goes
against French republican principles (Abdel-
gadir & Fouka, 2020). These results show
how women may have almost been coerced
into choosing which community to identify
more with; they felt they had to be either more
French or Muslim in the wake of the debates.
This can be linked to how studies have found
that France still views French citizenship and
identity as disassociated with Islam (Adnan
& Naseem, 2019, p. 91). Consequently, it
seems, Muslims who also have stronger reli-
gious attachments, like wearing the hijab, are
associated with less social contact outside of
their community than other religious minori-
ties, highlighting possible feelings of inferi-
ority and being othered (Laxer et. al, 2020).

While arguments behind the ban re-
produced identity differences between
Muslim women and the rest of the popula-
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tion, the ban also impacted Muslim wom-
en’s educational trajectory. Abdelgadir and
Fouka’s report, “Assessing the Effects of
the Headscarf Ban,” found that there was
an escalation in secondary school drop-
out rates for Muslim girls who were 17
and older. Muslim girls who had previously
veiled in France’s public secondary schools,
and now could not, were found more likely
to have had to repeat classes and took more
time in completing high school (Abdelgadir
& Fouka, 2020). This can be connected to
how discrimination increased in schools af-
ter the passing of the ban—French officials
reported “a newly aggressive climate” to-
wards Muslim girls in schools to remove the
headscarf (Abdelgadir & Fouka, 2020). Since
Muslim girls who wore the hijab previously
experienced more racism in school, it could
have been a factor in their educational jour-
ney. However, it is also relevant to know that
this persists today: Muslim girls are more
likely to drop out of secondary education or
they take longer to complete it (Abdelgadir
& Fouka, 2020; Adnan & Naseem, 2019, p.
91). This is where one can turn to the debate
these girls may constantly face: entering a
system that makes them “French citizens”
or choosing to fulfill religious requirements.
When the ban was about to pass, Bowen, the
author of Why the French Dont Like Head-
scarves, said that, “One member of the [Sta-
si] Commission told me that “if even one
girl were protected from pressure to wear the
voile, the law would be worth it (208). How-
ever, the statistics show an opposite result,
where more Muslim girls are dropping out of
school. Some of these Muslim students may
face pressure from their families to choose
the veil over education, which contradicts
the aim of the law—to liberate these women.

With the education of veiled Mus-
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lim girls impacted, their socioeconomic
class faced detrimental effects as well. As
discourse surrounding the hijab in France
continues to grow, Muslim women are in-
creasingly becoming victims of discrimina-
tion. According to statistics, the 2004 ban
increased the employment gap from the ini-
tial 10.9% between non-Muslim and hijabi
Muslim women by a third (Abdelgadir &
Fouka, 2020). Another report found that vis-
ibly Muslim women “were the least likely to
gain employment, worked the least number
of hours and earned the lowest salaries” (Ad-
nan & Naseem, 2019, p. 79). Their appear-
ance, due to the hijab, makes them seen as
“others” in the eyes of employers, and this is
facilitated through the colonial fabrication of
the veil; hijabi Muslim women are perceived
to not share the same values as the French
Republic. Thus, they are excluded from civic
and professional jobs that require them to in-
teract with clients (Adnan & Naseem, 2019,
p. 79). Even when they attain jobs, they are
faced with the challenges of being unable to
get promotions because of their visible Mus-
lim 1dentity, which has been made to seem
incompatible with French identity starting
from France’s colonization of Algeria (Ad-
nan & Naseem, 2019, p. 90). In short, they
face detrimental economic marginalization,
which also translates to their social circum-
stances: they are not able to pursue higher
education, and are faced with lower qual-
ity housing, schooling, and social capital
(Adnan & Naseem, 2019, p. 91). The colo-
nial repackaging of the hijab continues to
reproduce social and economic differenc-
es between Muslim women who wear the
headscarf and those who do not, contrib-
uting to creating distance in integration.

European Muslims continue to report
feelings of being excluded from social, cul-
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tural, and economic life (Rahsaan & Erik,
2014, p. 156). Even after the hijab ban of
2004, anti-Islam narratives in France con-
tinue to flourish: when President Emmanuel
Macron was interviewed on the hijab in 2018,
he said, “[the hijab] is not in accordance with
the civility of our country” (Helleyer, 2020).
Colonial, fabricated narratives of the hijab

circulate to this day in France, and Muslim
women continue to be disproportionate-
ly affected and marginalized. As questions
about burkinis, nigabs, and the hijab con-
tinue to proliferate in France and beyond,
a majority of the French and international
community must wonder: what shapes their
perceptions of Muslim women and Islam?
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n this paper, I will investigate how
Canadian legal institutions func-

tion to serve the interests of the

settler colonial state through the
dispossession of Indigenous peo-

ples. This investigation will be facilitated
through an examination of the court pro-
ceedings of 1492 Land Back Lane. In this
contemporary example, land defenders are
being criminalized by Canadian courts for
re-occupying their unceded land in Caledo-
nia to protect it from a proposed housing de-
velopment. Here we see an example of op-
pression, and therefore, it is useful to draw
on Sensoy & DiAngelo’s (2017) definition of
oppression: the prejudice and discrimination
of one social group against another backed
by legal authority and historical, social and
institutional power (p. 84). In this case, the
oppressors are the settlers, and the oppressed
are Indigenous peoples. Focusing on legal
authority, I seek to ultimately demonstrate
how anti-Indigeneity, or colonial ideals, are
embedded within the Canadian legal system.
In order to do this, I will begin by
examining key historical legal documents,
namely, the Constitution of Canada and the
Indian Act, with a focus on the settler co-
lonial ideology of paternalism underlying
them. I will then turn to the court proceedings
of 1492 Land Back Lane in order to establish
their problematic and paternalistic nature and
ground them within existing case law on In-
digenous land rights. Utilizing this example,
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I will demonstrate how Canadian courts can
serve to perpetuate settler colonialism and
land dispossession, often through the legal
mechanism of injunctions. Ultimately, I will
demonstrate how the very concept of ‘land
back’ is incompatible with Canadian law.

To begin, I will explore to what ex-
tent Indigenous dispossession has been em-
bedded within the highest level of Canadi-
an law: the Canadian Constitution. Kallen
(2010) notes that, under the provisions of
section 94(24) of the Constitution Act, “the
Parliament of Canada [acquired] constitu-
tional jurisdiction to enact laws concerning
Indians and lands reserved for Indians,” ren-
dering Indigenous peoples as “virtual wards
of the state” (p. 277). In this way, the ‘in-
ferior’ status assigned to Indigenous nations
by the Canadian government was cement-
ed in legislation. Along similar lines, while
the Royal Proclamation of 1763 (enshrined
in Section 25 of the Constitution Act) does
explicitly acknowledge that Indigenous title
exists and has existed, it also consolidates
the “ward” status of Indigenous peoples by
asserting that “Indians” live on “our Do-
minions, and Territories” [para. 6, emphasis
added]. Such an assertion places Indigenous
societies under the common law of the co-
lonial state (Pasternak, 2014). Furthermore,
the Royal Proclamation sets out rules that
make it “illegal for Indigenous peoples
to sell land to third parties unless they are
first ceded to the Crown” (Pasternak et al.,
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2019, p. 17)—this clearly serves to establish
the Crown’s monopoly over Indigenous lands.

That being said, in 1982, Aboriginal and
treaty rights were recognized as constitution-
al; section 35(1) of the Constitution Act rec-
ognized and affirmed “the existing aboriginal
and treaty rights of the aboriginal peoples of
Canada.” Unfortunately, the nature and con-
tent of these collective rights have not been
elaborated upon, and ultimately, it has been
left up to the courts to decide how section 35
would be applied (Pasternak et al., 2019). This
has produced mixed results, as we will see lat-
er when we turn to the Delgamuukw decision.
It is also worth noting that the constitution-
al amendment process, whereby the rights of
Indigenous peoples were recognized, was tu-
multuous. Notably, after four constitutional
conferences, convened for the sole purpose
of defining Aboriginal rights, these rights re-
main undefined (Kallen, 2010). From this, one
can conclude that the Canadian government is
hesitant to constitutionally recognize Indige-
nous rights. If the government must recognize
rights, it will do so only so long as they are
undefined, and therefore, state responsibili-
ties and protections to be afforded are unclear.
From the above, we can also conclude that
there is a troubling contradiction in the Ca-
nadian Constitution: while section 35(1) pro-
tects Indigenous and treaty rights, section 25
enshrines the Royal Proclamation which con-
solidates the Crown’s authority and monop-
oly over Indigenous land (Pasternak, 2014).

To wrap up our discussion of historical
documents, it is important to also consider the
Indian Act: a strong legal instrument of colo-
nization which has served to further cement in
legislation the ‘inferior’ status accorded to In-
digenous peoples by the colonial government
(Kallen, 2010). Kallen (2010) argues that
Canada’s colonial policy of cultural genocide
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was most starkly embodied “by the paternal-
istic conditions for the treatment of Status In-
dians set forth under the Indian Act” (p. 191).
Under paternalism, the dominant group takes
on the position of ‘father,” or ‘absolute ruler’
over his ‘subhuman’ subjects, who are posi-
tioned as permanent children and denied the
right to self-determination (Kallen, 2010).
Paternalism is rationalized through the ideol-
ogy of white supremacy and has historically
served as the rhetoric behind almost all gov-
ernment policy towards Indigenous peoples
(Kallen, 2010). This is exhibited in section
94(24) of the Canadian Constitution and the
Royal Proclamation—both serve to reiterate
the status of Indigenous peoples as ‘wards’
in their own lands. Paternalism continues to
underpin present-day violations of the collec-
tive land claims held by Indigenous peoples.

A clear example of paternalism cur-
rently playing out is in the court proceed-
ings of 1492 Land Back Lane, titled Foxgate
Developments v Doe et al. To briefly sum-
marize the situation, since July 19, 2020,
Haudenosaunee Land Defenders have been
peacefully occupying a portion of their un-
ceded territory along the Haldimand Tract in
Caledonia, Ontario (Antonacci, 2020). The
Haldimand Tract was granted to the Haude-
nosaunee in the 1784 Haldimand Procla-
mation, in recognition of their allyship with
the British during the American Revolution
(Filice, 2020). However, in 2015, the Cana-
dian government — namely Haldimand Coun-
ty — unlawfully sold part of the land to Fox-
gate Developments: this corporation intends
to build a housing development on the site
(Robinson & Shaker, 2020). The site in ques-
tion has since been re-occupied by land de-
fenders and renamed 1492 Land Back Lane.

With the necessary context established,
we can return to a discussion of the court pro-
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ceedings and establish their problematic and
paternalistic nature. In Foxgate Developments
v Doe et al, Justice Harper’s blatant disregard
for Indigenous legal orders is clear: he refus-
es to allow Skyler Williams, a spokesperson
for 1492 Land Back Lane, to speak. Mr. Wil-
liams was charged with contempt during the
hearing on October 9th, where Justice Harper
issued an ultimatum to him, stating that unless
all land defenders vacate the land, he would
not be allowed to participate in the hearing
on October 22nd (Foxgate Developments et
al., 2020a). Not only was this ultimatum im-
possible to comply with, given that—as Mr.
Williams repeatedly stated—had no control
or power over the actions of other people,
it was also constitutionally flawed. This is
because, under the Constitution, all Canadi-
ans have the “right to make full answer and
defence” (Canadian Charter, 1982, s 7(3)).

Despite this constitutional right, Harp-
er ruled Mr. Williams to be in contempt, as-
serting that he will “not allow any further par-
ticipation by Mr. Williams . . . due to abuse of
this court’s process. Any material pleadings
he has filed — which [ have not seen [emphasis
added] . . . will be struck™ (Forester, 2020).
By openly admitting that he had not read any
of Mr. Williams submitted materials, Justice
Harper clearly demonstrates bias. Further ev-
idence of bias was exhibited throughout the
trial—prior to the above declaration of con-
tempt, Justice Harper constantly interrupted
Mr. Williams, but did not allow Mr. Williams
to correct false information being presented
to the court (1492 Windsor Law Coalition,
2020). Meanwhile, in a clear display of fa-
vouritism, Justice Harper allowed counsel
for Foxgate and Haldimand to make multiple
corrections and allowed them to make their
full statement uninterrupted (1492 Windsor
Law Coalition, 2020). Furthermore, display-
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ing an abuse of power, Justice Harper muted
Mr. Williams on Zoom, which 1is the court-
room equivalent of physically gagging him—
an act that is unconstitutional and unaccept-
able (1492 Windsor Law Coalition, 2020).

Indeed, throughout the trial, Justice
Harper seemed preoccupied with making an
example out of Williams for his “open defi-
ance of both the process and of the orders of
this Court” (Foxgate Developments Inc. v.
Doe et al, 2020b, para. 6). Embodying the co-
lonial patriarch, Harper refused to attempt to
understand the historical reasons for why Wil-
liams would assert, “I am a Haudenosaunee
man who does not belong before this colonial
court” (Foxgate Developments Inc. v. Doe et
al, 2020b, para. 111). Instead, he proclaimed
Williams’ statement to be evidence of an abuse
of process. Furthermore, embodying a funda-
mental ignorance, Justice Harper, along with
counsel for Foxgate and Haldimand, repeat-
edly referred to land defenders as “occupying
other’s lands” and “trespassing” (1492 Wind-
sor Law Coalition, 2020). Such claims reflect
colonial values and lie in a denial of the real-
ity that the disputed territory is in fact unced-
ed and belongs to the Haudenosaunee people.

Given the actions and statements made
by Justice Harper during the court proceed-
ings, we can see Harper as personifying the
colonial father that resides over his unruly
children. During the trial, Harper was more
preoccupied with asserting the supremacy of
Canadian law, rather than focusing on recon-
ciliation and obligations owed to Indigenous
peoples given Canada’s colonial history.

Indeed, indicating a pattern of pater-
nalism in court proceedings, we see a sim-
ilar case in Henco Industries Ltd v Haude-
nosaunee Six Nations Confederacy (2006).
The judge in this case, named Marshall J,
was similarly preoccupied with contempt
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and refused to allow those charged with con-
tempt to be heard. That being said, Marshall
J was ultimately deemed to have engaged in
an abuse of process by The Ontario Court
of Appeal (ONCA) for denying procedur-
al fairness to persons accused of contempt.

In their closing comments of the Hen-
co case, the ONCA acknowledged that the
rule of law requires a justice system that
can ensure court orders are enforced and the
court process 1s respected. However, they
asserted that by focusing on vindicating the
court’s authority through the use of the con-
tempt charge, Marshall J ultimately neglect-
ed to consider other important dimensions
of the rule of law: namely, “respect for mi-
nority rights, reconciliation of Aboriginal
and non-Aboriginal interests through nego-
tiations, fair procedural safeguards for those
subject to criminal proceedings” (Henco In-
dustries Limited v. Haudenosaunee Six Na-
tions Confederacy Council, 2006, para. 142).
There are clear parallels to this case and
that of the Land Back Lane court proceed-
ings—Justice Harper did not prioritize rec-
onciliation, land defenders were not grant-
ed procedural fairness, and the Haldimand
Proclamation was not adequately considered.

The ONCA also emphasized the im-
portance of considering other factors beyond
the obligation to enforce the law, consider-
ations which include: “Aboriginal and trea-
ty rights, constitutional rights... and impor-
tantly, the government’s obligation to bring
about the reconciliation of Aboriginal and
non-Aboriginal peoples through negotia-
tion” (Henco Industries Limited v. Haude-
nosaunee Six Nations Confederacy Council,
2006, para. 117). With these considerations
in mind, the ONCA asserted that hasty en-
forcement and prosecution of violations of
law are not always the best course of ac-
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tion. Finally, they pointed to the importance
of prioritizing negotiation over litigation
when reconciling state and Indigenous in-
terests, citing the 2004 case of Haida Nation
v British Columbia (Ministry of Forests).

A case of particular relevance to the
court proceedings of 1492 Land Back Lane,
Haida Nation v British Columbia (Ministry
of Forests) established that the Crown has
a duty to consult with First Nations when
their “established or asserted constitution-
al or treaty rights may be impacted by gov-
ernment actions” (Pasternak et al., 2019,
p.19). Indeed, the duty to consult and ac-
commodate is a constitutional right protect-
ed under section 35 (Pasternak et al., 2019).

That being said, in Foxgate Develop-
ments v Doe et al, Justice Harper asserted that,
because Foxgate Developments is a private
corporation, they had no legal duty to consult
any Indigenous groups. He also claimed that
despite there being no legal duty to consult,
there was “extensive consultation and com-
munication with the Six Nations and other
Indigenous communities’ by Foxgate Devel-
opments (Foxgate Developments Inc. v. Doe
et al, 2020, para. 109). What he neglected to
mention was that, while the public consulta-
tions were poorly attended, the majority of
Six Nations people in attendance opposed any
type of development on the property (Dock-
stader, 2020). Furthermore, it is important to
recall the context which Justice Harper is ne-
glecting, namely that Foxgate Developments
acquired the land in 2015 through the Cana-
dian government, which sold the unceded ter-
ritory unlawfully. All this exhibits the limits
of domestic Canadian law in protecting In-
digenous land. While Haida Nation v British
Columbia (Ministry of Forests) established
that the Crown has a duty to consult, this
duty did not extend to private corporations.
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Finally, to wrap up our grounding of
Foxgate Developments v Doe et al in exist-
ing case law, it is essential that we discuss
Delgamuukw v British Columbia, where-
by the test for determining if Indigenous ti-
tle exists was established. In Delgamuukw
v British Columbia, the Supreme Court of
Canada found that Aboriginal title was a
right entrenched in section 35 of the Consti-
tution (Pasternak, 2014). More importantly,
we see the first acknowledgement of Indig-
enous people’s collective ownership of the
land—that is, the Supreme Court of Canada
recognized the nation as “the collective ti-
tle and rights-holder, not the band council”
(Pasternak et al., 2019, p. 30). This has im-
portant implications for 1492 Land Back
Lane. It implies that—regardless of alleged
support for the development at one point in
time from The Six Nations Elected Coun-
cil (“1492 Land Back Lane spokesperson,”
2020)—Indigenous nations are ultimately the
proper title holders. Thus, they should be the
ones making the decisions on any issues af-
fecting their territory (Pasternak et al., 2019).
Returning to Foxgate Developments v Doe
et al, even under settler law, Justice Harp-
er’s verdict is ultimately difficult to justify.
That being said, this case points to a common
trend of Canadian courts being reluctant to
acknowledge collective land rights held at the
level of the nation (Pasternak et al., 2019).
Finally, to wrap up our grounding of Foxgate
Developments v Doe et al in existing case law,
it is essential that we discuss Delgamuukw v
British Columbia, whereby the test for deter-
mining if Indigenous title exists was estab-
lished. In Delgamuukw v British Columbia,
the Supreme Court of Canada found that Ab-
original title was a right entrenched in sec-
tion 35 of the Constitution (Pasternak, 2014).
More importantly, we see the first acknowl-
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edgement of Indigenous people’s collective
ownership of the land—that is, the Supreme
Court of Canada recognized the nation as “the
collective title and rights-holder, not the band
council” (Pasternak et al., 2019, p. 30). This
has important implications for 1492 Land
Back Lane. It implies that—regardless of al-
leged support for the development at one point
in time from The Six Nations Elected Coun-
cil (“1492 Land Back Lane spokesperson,”
2020)—Indigenous nations are ultimately the
proper title holders. Thus, they should be the
ones making the decisions on any issues af-
fecting their territory (Pasternak et al., 2019).
Returning to Foxgate Developments v Doe
et al, even under settler law, Justice Harp-
er’s verdict is ultimately difficult to justify.
That being said, this case points to a common
trend of Canadian courts being reluctant to
acknowledge collective land rights held at the
level of the nation (Pasternak et al., 2019).

Importantly, there are also real limits
to the progress made in the Delgamuukw
decision. While it did establish a test for de-
termining if Indigenous title exists, even in
cases where “Indigenous nations [had] prov-
en in court the continuity of their occupation,
use, and unceded title from pre-contact to
the present” (Pasternak et al., 2019, p. 24),
there remains no legal avenue for Indigenous
peoples to reclaim full jurisdiction over their
lands. From this, one can tentatively con-
clude that the very notion of “land back™ is
incompatible with Canadian domestic law.

Another piece of evidence which sup-
ports this notion of incompatibility can be
found in the court proceedings of Foxgate
Developments v Doe et al. Ultimately, the
case culminated with Justice Harper granting
a permanent injunction against the 1492 Land
Defenders and ordering Skyler Williams to
pay $168,163.85 by way of legal costs to Fox-
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gate Developments and Haldimand County.
By criminalizing land defenders for simply
asserting their rights, this case demonstrates
the ways in which Canadian courts continue
to enable ongoing colonization in Canada. It
is particularly notable that this continued op-
pression is occurring through an injunction.

In simple terms, an injunction is “a le-
gal tool that restrains someone from doing
something” (Pasternak et al., 2019, p. 30).
Over the last 20 years, there has been a dra-
matic increase in the number of injunctions
filed (Yellowhead Institute, 2019). This may
be a reflection of how the legal tools of op-
pression wielded against Indigenous peoples
have evolved in response to section 35 and the
rise of Aboriginal rights law. While in theory
injunctions can be used by Indigenous peo-
ples and corporations alike, in reality they are
often used to “override the lack of consent by
Indigenous peoples to development on their
lands,” and to move land defenders off their
land by force (Pasternak et al., 2019, p. 30).
Yellowhead Research shows that 76 percent
of injunctions sought by a corporation against
an Indigenous land claim were granted, while
in comparison, 81 percent of injunctions filed
by First Nations (the term used in the research)
against corporations were denied (Pasternak
et al.,, 2019). Perhaps most revealing is that
82 percent of injunctions filed by First Na-
tions against the Canadian government were
denied (Pasternak et al., 2019). In this way,
it is clear that injunctions often function as a
weapon used to deny Indigenous sovereignty.

Ultimately, by granting an injunction, it
seems that the Foxgate Developments v Doe
et al. case is part of a larger trend. After all, a
similarverdict wasreached in Coastal GasLink
Pipeline Ltd. v Huson, where Coastal GasLink
Pipeline Limited was granted an injunction
against the Unist’ot’en clan. There are many
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more cases that indicate a pattern of Canadi-
an courts granting injunctions which enable
governments and corporations to dispossess
Indigenous peoples of their land, ultimate-
ly serving to perpetuate settler colonialism.

Indeed, no resource 1s more fundamen-
tal to the existence of Indigenous peoples
than their land. This fact is acknowledged in
the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP), which ex-
plicitly states, “Indigenous peoples shall not
be forcibly removed from their lands or terri-
tories” (Article 10), and stresses the necessity
of “free, prior, and informed consent” (Arti-
cle 10). Considering that Indigenous Affairs
Minister Carolyn Bennett declared in 2016
that the Canadian government was “a full
supporter of the declaration, without qual-
ification” (Fontaine, 2016), it is absolutely
unacceptable that the government has yet to
enact legislation which give UNDRIP prin-
ciples the force of law (Robinson & Shaker,
2020). This lack of legislation enables the
Canadian settler state to continue to dispos-
sess Indigenous people of their lands, a trend
that will likely continue beyond 1492 Land
Back Lane unless major changes take place.

To conclude, the Canadian govern-
ment refuses to recognize Indigenous peoples
as self-determining nations. Indigenous land
dispossession is embedded within the Cana-
dian Constitution and the Indian Act, and it
continues to be perpetuated today through
Canadian courts—primarily by way of in-
junction. Through an in-depth analysis of the
court proceedings of 1492 Land Back Lane, I
sought to establish the problematic and pater-
nalistic nature of the Canadian legal system.
Furthermore, by grounding the proceedings
within existing case law, I sought to demon-
strate that Foxgate Developments v Doe et al.
is far from the exception, but rather the rule,
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indicating the tendency of Canadian courts
to enable land theft and further settler colo-
nialism. If Canada truly believes in recon-
ciliation, it is essential that the government
make major changes to the legal system.
Further, the colonial ideologies underpin-
ning major legal documents may signify the

necessity of nothing short of a revolution to
ensure Indigenous life, liberty and land 1s re-
spected. Despite the court ruling, 1492 Land
Back Lane acts as a site of Indigenous-led
revolution, serving as the beginning of a
new relationship between the settler colo-
nial state of Canada and Indigenous peoples.
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BURYING PATRIOTISM ALIVE: AN EXAMINATION OF THE
THREAT OF MODERN HINDU NATIONALISM ON PATRIOTIC
VALUES IN INDIA

Ariana Jaspal
Arts & Science 1C03: Global Challenges

Abstract: The election of Prime Minister Narendra Modi magnified the prevalence and
significance of Hindu nationalism in India. Naturally, the magnification of Hindu nation-
alism begets many questions: how is it materializing? What role does the government of
India play in perpetuating it? Should we care—what is at stake? This paper will exam-
ine exactly what is at stake—patriotic values in India. Patriotism is practiced by preserv-
ing the values of a nation that benefit and protect all of its citizens. These patriotic val-
ues may materialize in the form of human rights and the nation’s constitution. Narendra
Modi’s party, the Bharatiya Janata Party, has been responsible for multiple human rights
violations and is working to undermine many of India’s constitutional values in their ef-
fort to sustain Hindu nationalism. This paper will assert that modern Hindu national-
ism, as perpetuated by the Bharatiya Janata Party, threatens patriotic values in India.
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iscussions regarding national-

ism and patriotism are often im-

perfect due to a general inability

to make necessary distinctions

between the two. While the
terms will be defined more precisely in the
next section of this paper, it is important to
note that the two ideologies are not, and have
never been, interchangeable synonyms. How-
ever, this is frequently overlooked as society
strays from a true understanding of the terms.
Further, when the terms are so often grouped
as the same, a general disdain for national-
1sm leaves the observer with an equally bitter
view on patriotism. Socially, patriotism can
play a vital role in preserving the basic values
of a nation and generally directly serves the
interest of its people. Igor Primoratz points
out a notable difference in the way that pa-
triotism and nationalism operate, stating that
when the ideology’s actions are carried out
reasonably and without ill thoughts about oth-
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ers and hostile actions towards them, that 1s
patriotism (n.pag). When the actions become
uncontrolled and cause one to think ill of oth-
ers and act towards them with hostility, that
is nationalism (Primoratz n.pag). This state-
ment demonstrates the staggering difference
between the ideologies, and shows us that pa-
triotism is capable of preserving the values of
anation without causing harm to any of'its cit-
1zens—patriotism works in their best interest.

Nationalism and patriotism can be
more accurately termed as antonyms, as the
disparity between the two causes them to fre-
quently come into direct conflict with each
other. This clash of ideological values is
blatantly observed in India today where the
nationalistic agenda of the Bharatiya Janata
Party (BJP) threatens to overrule the nation’s
patriotic values. I will concern myself with
patriotic values rather than patriotism as a
whole, as it will be more plausible to distin-
guish certain aspects of patriotism that are
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being undermined by Hindu nationalism than
to investigate whether patriotism in India is
dying entirely. To begin, it will be import-
ant to define both nationalism and patriotism
and point out key distinctions between the
two. This will help to define a certain value
or action as patriotic. This paper will delve
deeper into the ways that Hindu national-
ist actions, as perpetuated by the BJP, con-
flict with and neglect Indian patriotic values.

Patriotism is a broad term with many
applications, but for the demonstration of the
patriotic values in India, there are three as-
pects of the ideology I intend to focus on. First,
as Igor Primoratz asserts, patriotism involves
love for one’s country and special concern for
its well-being and that of compatriots (n.pag).
“Special concern for its well-being and that
of compatriots” is the piece I deem to be most
important, as it humanizes the ideology and
reminds us that patriotism is concerned with
the wellbeing of a nation’s people. One of the
largest critiques of patriotism stems from the
belief that patriotism encourages group at-
tachment and that it is this group attachment
that creates mindless followers of an i1deolo-
gy (Kateb n.pag). This harsh cyclic view of
patriotism is one-sided and neglects the ben-
efits that patriotism may have on a commu-
nity. This leads to the second important as-
pect of patriotism: patriotism is the peoples’
awareness of their moral duty to their polit-
ical community and patriotism is devoted to
the way of life its practitioners deem best, un-
interested in imposing its beliefs unto others
(Primoratz n.pag). I recognize the subjectiv-
ity of “the way of life its practitioners deem
best,” as it may be presumptuous to state that
all citizens of a nation have a singular way of
life that is best for them. However, a way of
life that emphasizes freedoms and autonomy
and provides physical protection and basic re-
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sources can be objectively considered as ben-
eficial. I feel it is important to emphasize that
patriotism begets group support and creates
a nation that acts as a community, instead of
enforcing group attachment and sheep-like
thinking. This is also where patriotism differs
significantly from nationalism, as national-
ism intends to gain power and prestige for its
nation through any means necessary, regard-
less of beliefs in a preexisting area (Primoratz
n.pag). Patriotism, on the other hand, is not
concerned with imposing its belief unto oth-
ers, allowing for diversity in the nation and
ensuring that no enmity will develop. The el-
ement of patriotism I will use to finalize my
definition of the term is that patriotism “must
be founded upon a knowledge of, and belief
in, democratic values. But more is required
since public servants must guarantee those
rights to others under all conditions” (Fred-
erickson et al. 547). This emphasizes that pa-
triotism is devoted to preserving a system of
equality that guarantees the autonomy of its
citizens and generally serves the best interest
of the people. It also reminds us that patrio-
tism must involve ensuring that each member
of the nation is given access to their rights in
all circumstances. In “The Public Service and
the Patriotism of Benevolence,” Frederickson
and Hart go so far as to say that patriotism (be-
ing inherently benevolent) should be the pri-
mary motivation of all public servants (547).

Nationalism also requires a clarified
definition as its interpretations differ from
person to person. In this paper, nationalism
will be defined as an ideology founded upon
the notion that an individual’s loyalty to the
nation-state should exceed other individual
or group interests (Kohn n.pag). This is an-
other place where we see nationalism directly
conflict with patriotism, as patriotism 1s first
and foremost concerned with the well be-
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ing of a nation’s people, and nationalism is
concerned with the wellbeing of the nation.
This statement may raise more confusion:
how do we define a nation if not as the col-
lection of people who inhabit it? Essential-
ly, nationalism uses ethnographic principles
and looks for homogeneity when determining
a nation, generally disregarding parts of the
population that do not fit into these groups.
This paper will delve deeper into the reli-
gious and cultural elements that the Hindu
nationalist movement in India is founded on.

The questions “what does nationalism
solve?” or “why might nationalism exist”
seem natural when we consider the perpetual
and violent presence of nationalism through-
out history. It seems most obvious that nation-
alism is a form of scapegoating. It is easier to
assign blame to the “others” in society, than
to acknowledge the role that the majority can
play in resolving an issue. This acknowledge-
ment can come with the uncomfortable real-
ization that people with every capability to
take action sometimes choose not to do so. Na-
tionalism is a veil created by hatred that hides
the truth behind problems within a nation.

The Bharatiya Janata Party is the po-
litical wing of the ‘family’ of organizations
formed around the Rashtriya Swayamsevak
Sangh (RSS) (Harriss 713). The RSS was
established in 1925, operated by party-activ-
ists and propagandists with beliefs of Hindu
supremacy, and it quickly turned into a qua-
si-military organization. Today, the RSS and
its affiliations are credited with the success-
ful spread of Hindu nationalism in India. This
nationalism is rooted in the belief that “Hin-
du culture is the life-breath of Hindustan...
that if Hindustan is to be protected, [they]
should first nourish the Hindu culture... It is
therefore the duty of every Hindu to do his
best to consolidate the Hindu society” (Har-
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riss 713). This reflects the idea that nation-
alism concerns itself with the interest of the
nation-state over the interests of its people.
Hindu nationalists ignore the diverse col-
lection of religious groups that make up the
country, identifying supremacy with an anti-
quated idea of preserving the once-prominent
group. Further, “Hindustan” was appropriate-
ly renamed to “India” to represent the hetero-
geneity of religious populations in the nation,
a notion disregarded by the BJP’s insistence
that the nation should be defined by the beliefs
and customs of one religion. It is important
to highlight that religious homogeneity is the
largest goal of the Hindu nationalist move-
ment that operates according to an Islama-
phobic and generally anti-Muslim agenda.

Currently representing the BJP, Prime
Minister Narendra Modi has explicitly
demonstrated his affinity with Hindu nation-
alism. While serving as chief minister of the
state of Gujarat, Modi’s government was
widely considered to be responsible for the
most severe outbreak of violence between
Hindus and Muslims experienced in inde-
pendent India. Modi and the BJP have tak-
en several steps in parliament to push their
nationalistic agenda, including creating up-
dates to immigration systems (Citizenship
amendment act'), introducing legislation bar-

1 “Provided that any person belonging to Hindu,
Sikh, Buddhist, Jain, Parsi or Christian commu-
nity from Afghanistan, Bangladesh or Pakistan,
who entered into India on or before the 31st day

of December, 2014 and who has been exempted by
the Central Government by or under clause (c) of
sub-section (2) of section 3 of the Passport (Entry
into India) Act, 1920 or from the application of the
provisions of the Foreigners Act, 1946 or any rule or
order made thereunder, shall not be treated as illegal
migrant for the purposes of this Act;” (Citizenship
(Amendment) Act).
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ring interfaith relationships (Love Jihad?),
and harshly overrunning areas with large
Muslim populations (The Kashmir Con-
flict’). Many of these actions directly conflict
with the elements that define patriotism. By
establishing which elements of patriotism
are being contradicted by the nationalis-
tic movement perpetuated by the BJP, I will
determine how the Hindu nationalist move-
ment is threatening patriotic values in India.

Whether a single specific written doc-
ument or a collection of documents and stat-
utes, a constitution forms the fundamental or-
ganizing principle of a political state (Spiro
n.pag). While every state has a constitution,
the extent to which its doctrines are abided
by varies drastically. The constitution can
be regarded as a nation’s democratic val-
ues, and thus, attempts to preserve constitu-
tional values and ensure that constitutional
rights are guaranteed to all citizens can be
regarded as inherently patriotic. Frederick-
son and Hart explain that liberty i1s directly
correlated with a nation’s constitutional val-
ues, enforcing that patriotism which defends
the constitutional values of a nation plays
a critical role in ensuring the well-being of
its citizens (548). Similarly, actions that de-
liberately contradict constitutional rights
and values can be considered anti-patriotic.
In examining how the BJP’s actions attack
Indian patriotism, I will demonstrate two
specific constitutional values being under-
mined by the government’s nationalist goal

2 An anti-conversion law founded upon the “Love
Jihad” conspiracy which suggests that Muslim men
force Hindu women to convert to Islam through
marriage (Gupta).

3 A conflict that developed with the British parti-
tion of India, founded in both Pakistan and India’s
feelings of entitlement to the border-residing state of
Jammu and Kashmir (Indurthy et al).

A

to establish Hindu-supremacy in the country.

First, and perhaps most significant in
the discussion of current Hindu nationalism,
is the constitutional value of secularism. The
Indian constitution begins with a resolution
to constitute India into a “sovereign social-
ist secular democratic republic” (The Con-
stitution of India). India was established as
a secular state, ensuring the right to freedom
of religion to its citizens.* This is a disci-
pline that the BJP constantly debates, lead-
ing with the argument that Indian secularism
has transformed into minority appeasement
in an attack on the majority (Bharatiya Jana-
ta Party n.pag). While previous governments
have also ineffectually upheld secular prin-
ciples, their failures were generally in the
form of errors, rather than the result of delib-
erate anti-secular policies (Ganguly n.pag).

The passage of the Citizenship Amend-
ment Act (CAA) is the first of these endeav-
ours I will examine. The CAA aims to ensure
expedited citizenship for oppressed minori-
ties in the bordering countries of Bangladesh,
Pakistan, and Afghanistan; however, the leg-
islation excludes Muslims from this acceler-
ated citizenship process. This deliberate ex-
clusion is blatantly unsecular and contradicts
the Indian constitution’s declaration that “the
State shall not deny to any person equality
before the law or the equal protection of the
laws within the territory of India” (art. 14).
The update to the National Register of Citi-
zens (NRC) is in accordance with the CAA’s
desire to redefine citizenship on religious
grounds (Ganguly n.pag). The NRC intend-
ed to determine the legitimacy of Indian citi-

4 “Subject to public order, morality and health and
to the other provisions of this Part, all persons are
equally entitled to freedom of conscience and the
right freely to profess, practice and propagate reli-
gion” (The Constitution of India art. 25).
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zens, and an update to the NRC for the state
of Assam in 2019 found nearly 700 000 Mus-
lim citizens excluded (Ganguly n.pag). This
sparked widespread protest, which was inten-
sified when the BJP announced its intention to
update the NRC nationwide. The NRC crack-
down is further complicated by the illiteracy,
poverty, and itinerancy that often leaves mass
populations in India without the legal docu-
ments required to prove citizenship. Residents
excluded from the NRC become labelled as
illegal immigrants and may be placed into
detention camps while their claims are ad-
judicated. However, the CAA provides an
escape from prosecution for most religious
groups. This leaves Muslim residents with
an illegal status, and puts them at the highest
risk of deportation. This process once again
demonstrates a conflict with India’s consti-
tutional value of secularism and its assur-
ance of equal treatment concerning religion.

The second constitutional value at
stake under the BJP’s leadership is article
370° regarding the special status of the state
of Jammu and Kashmir. On August 6th, 2019,
a presidential order revoked the special status
of Jammu and Kashmir. The terms of the or-
dinance divided the state into two union ter-
ritories that will be directly ruled from New
Delhi, and many critics have regarded this
move to be an ode to the BJP’s advancement
of Hindu nationalism. The previous autono-
my of Jammu and Kashmir allowed the state
to restrict migration and property purchas-
ing, maintaining the state’s predominantly
Muslim population. By stripping away this
autonomy, the BJP invites a shift in the de-
mographic of the nation’s only Muslim-ma-
jority state, allowing for the immigration of

5 “The provisions of article 238 shall not apply in
relation to the State of Jammu and Kashmir” (The
Constitution of India art. 370).
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non-muslims. This can ultimately lead to
the loss of significant Islamic tradition and
culture in the state, assimilating it with the
rest of India’s majorly Hindu population.
The introduction of the CAA and NRC as
well as the rescindment of the special status
of Jammu and Kashmir, are all examples of
the BJP’s perpetuation of Hindu national-
ism to establish a state which demonstrates
Hindu supremacy. Further, these nationalis-
tic actions directly conflict with the nation’s
constitutional values and can therefore be
viewed as inherently anti-patriotic. Continu-
ing to govern in this nationalistic manner will
continue to dwindle patriotic values in India.

“Human rights™ is a term that does not
have a universal concrete definition, general-
ly because many questions arise in conversa-
tions regarding human rights. For example,
how should they be validated? Who should
validate them? Should they be considered
irrevocable? Are they political tools of pre-
dominantly progressive “elites” and do they
perpetuate Western imperialism? (Weston
n.pag). To simplify our explanation of hu-
man rights, we can refer to “empowerment”
rights which are generally accepted world-
wide: Freedom of assembly and association,
freedom of speech/expression, freedom of re-
ligion, freedom from violence, and worker’s
rights. All of these rights work towards creat-
ing a state that guarantees the autonomy of its
citizens and is concerned for the well-being
of its citizens. We can see how human rights
are founded upon the same principles which
motivate patriotism, and we can assume that
actions that violate human rights can also be
considered anti-patriotic. In “Nationalism and
human rights: A replication and extension,”
Holzer expresses that nationalism is negative-
ly associated with government respect for hu-
man rights (n.pag). This is because national-
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ism prioritizes the interests of one group over
any other concerns, identifying with their idea
of the nation-state while disregarding any oth-
ers. I have chosen to examine three instances
of the BJP’s perpetuation of Hindu national-
ism that have caused human rights violations.

First, is the callous disregard the gov-
ernment displayed towards the actions of
Hindu vigilante groups that have attacked
Muslims and other religious minority groups
involved in the cattle trade. The apparent jus-
tification for these attacks was that the trad-
ers were transporting cattle for slaughter and
the police in BJP states (where most of these
incidents have occurred) repeatedly turned a
blind eye to the perpetrators. Cow slaughter is
forbidden in most parts of the Hindu-majority
country. However, its mention in article 48° of
the Indian constitution is included in the direc-
tive principles of the state as a means to help
guide states in policymaking without enforce-
ment’. BJP leaders have made strong state-
ments about the need to protect cows to appeal
to Hindu voters, which in turn has enabled --
and in certain instances incited -- communal
violence. In Uttar Pradesh, a BJP governed
state, the chief minister referred to a specific
attack as an accident and went on to empha-
size that cow-slaughtering is illegal (Ganguly
n.pag). This is one of many instances of ne-
glect demonstrated by the BJP’s government

6 “The State shall endeavour to organise agriculture
and animal husbandry on modern and scientific
lines and shall, in particular, take steps for preserv-
ing and improving the breeds, and prohibiting the
slaughter, of cows and calves and other milch and
draught cattle” (The Constitution of India art. 48)

7 “The provisions contained in this Part shall not be
enforceable by any court, but the principles therein
laid down are nevertheless fundamental in the gover-
nance of the country and it shall be the duty of the
State to apply these principles in making laws” (The
Constitution of India art. 37).
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towards violent cow protection in India and the
right of its citizens to freedom from violence.

Next, a series of arrests based on se-
dition demonstrate the government’s blatant
disregard for freedom of speech. These ar-
rests were made in compliance with section
124A of the Indian Penal Code®. Sedition
was used to criminalize dissent in multiple
arrests, which included Pa Ranjith, a direc-
tor, Hard Kaur, a rapper, and Shehla Rashid, a
Kashmiri politician and activist among mul-
tiple others who have spoken out against the
Indian government. The provision of sedition
has been widely critiqued throughout history,
and during his trial in 1922, Mahatma Gand-
hi expressed his belief that section 124A was
designed to suppress the liberty of the citi-
zen (Correspondent n.pag). The BJP’s abuse
of this provision is rooted in its nationalistic
motives. Nityanand Rai, minister of state for
home affairs, refused to remove it, saying that
the provision is needed to effectively combat
anti-national, secessionist and terrorist ele-
ments (The Times of India n.pag). The BJP
has dangerously associated freedom of speech
with an attack on the government and has told
Indian citizens that disagreement with the
BJP’s ideologies will result in punishment.

Finally, freedom of expression was
violently disregarded following nation-wide
protests of the CAA. On December 15th,
2019, police forcibly entered the campus of
Jamia Millia Islamia in New Delhi and used

8 “Whoever, words, either spoken or written, or

by signs, or by visible representation, or otherwise,
brings or attempts to bring into hatred or contempt,
or excites or attempts to excite disaffection towards
the Government established by law in India shall be
punished with imprisonment for life, to which fine
may be added, or with imprisonment which may
extend to three years, to which fine may be added,
or with fine” (Indian Penal Code § 124 (A)).
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physical force to disrupt the peaceful pro- viding the nation in ethnographic ways. Cur-
tests. Four days later, various administrative rent Hindu nationalism in India is perpetuat-
authorities imposed bans against public gath- ed by creating enmity between the citizens
erings, especially in BJP governed states. In and catering only towards the wellbeing of
January, members of Akhil Bharatiya Vidya one majority group. It is further enforced by
Parishad (ABVP) entered the Jawaharlal a government that is driven by these ideals
Nehru University (JNU) in New Delhi and and systemically implements them, demon-
attacked students belonging to a left-winged strating little regard for those affected. Mod-
student union (Ganguly n.pag). The ABVP ern Hindu nationalism frequently contradicts
is the student wing of the RSS, the militant the patriotic values of India, threatening to
arm of the BJP. Police passively observed drown out patriotic values in the nation en-
these attacks reminding us of their relation- tirely. A government that works to system-
ship with the BJP and its nationalistic ideals. atically enforce nationalism will eventually
In defending the nationalistic CAA, the BJP bury patriotic values and those who attempt
has demonstrated that they have little regard to enforce them, as repeatedly demonstrated
for human rights in the country. In the exam- through the BJP’s violent disregard for human
ples of violent cow protection, sedition-based rights. This paper was not entirely concerned
arrests, and the oppressive response to the with the validity of nationalism as a concept,
peaceful CAA protests, the government has but now raises the question of how serious its
shown its citizens that the preservation of hu- 1mplications truly are, especially if it will so
man rights, an inherently patriotic value, is obviously work to dismantle patriotic values
not enough to stop their nationalistic agenda. in a country. Is patriotism a cost that national-

Patriotism serves to defend the patriot- ists are willing to pay, and how long will it be
ic values of a nation. These include human until they feel the sting of its absence? After
rights and proximity to the nation’s consti- examining the realities of the BJP’s perpetua-
tutional values. Patriotism is concerned with tion of Hindu nationalism, I assert that it pos-
the wellbeing of every citizen of a nation es a colossal threat to Indian patriotic values.
and is not concerned with defining and di-

Works Cited
Bharatiya Janata Party. www.bjp.org/? _cf chl captcha tk =c891692d0b02ab0a%af7aad8db1fe2639aa391cc-1

Correspondent, H. “When Gandhi Stood Trial for Sedition.” Hindust